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U.S. Fish and Wildlife Service 
Public Comments Processing 
Attn: FWS—R4—ES-2018-0057 
MS: BPHC, 5275 Leesburg Pike 
Falls Church, VA 22041-3803 

RE: 12-month petition finding and Threatened status for Eastern Black Rail with Section 4(d) 
rule 

To whom it may concern: 

Kansas Department of Wildlife, Parks & Tourism (KDWPT) appreciates the opportunity to 
provide comments to the U.S. Fish and Wildlife Service (Service or USFWS) regarding the 
recently proposed rule (Federal Register 83:195) that would list the Eastern Black Rail 
(Laterallus jamaicensis jamaicensis) as a threatened species under the Endangered Species Act 
(ESA; 87 Stat. 884, as amended; 16 U.S.C. 1531 et seq.). We have substantial concerns 
regarding the limited information available to base sound management decisions, the failure of 
the USFWS to prioritize obtaining this information for a federal trust species under consideration 
for listing, and the significant consequences of management restrictions proposed under the 4(d) 
rule. Kansas, like other states of the Central Flyway and our federal partners, is responsible for 
managing wetland habitats for a broad range of migratory bird species. In addition to Eastern 
Black Rails, Kansas wetlands need to meet the habitat requirements of waterfowl, waterbirds, 
shorebirds, songbirds, and marshbirds, including other federal- and state-listed species like 
Whooping Cranes (Grus americana) and Piping Plovers (Charadrius melodus). We provide the 
following summary of our concerns and recommendations regarding the proposed rule. 

Range and Distribution - The paucity of biological information available for the proposed rule is 
especially apparent for interior populations of Eastern Black Rail. The proposed rule states that 
presently in Kansas, Eastern Black Rails are reliably located in the southcentral counties of 
Stafford, Finney, Franklin, Barton and Riley. In addition to some of these counties not being in 
southcentral Kansas, this conclusion appears to be primarily based on a list of hypothetical 
records in Smith-Patten and Patten (2012) rather than confirmed records. These records are not 
appropriate for delineating the interior population. Many of these records have not been 
reviewed and vetted by state records committees or have no additional documentation available 
from which to independently evaluate their validity. Because of the similarity of appearance 
between Black Rails and the more common Sora (Porzana carolina), it is important that a 
rigorous and uniform standard be applied to records that cannot be verified through a photograph 
or recording. Additionally, some of the records that have been interpreted to represent reliable 
current presence date back to in the late 1800s (Finney County - 1889, Franklin County — 1890). 
We recommend that the final rule rely only on accepted and verified recent records when 



determining the distribution of Eastern Black Rails in all stages of their annual cycle (breeding, 
migration and wintering ranges). The proposed rule also states that Eastern Black Rails are 
regularly present during the breeding months at Quivira National Wildlife Refuge (NWR) and 
Cheyenne Bottoms Wildlife Area. Again, we can find little evidence in the reference cited 
(Smith-Patten and Patten 2012) to support the conclusion that black rails are regularly present 
during the breeding months at Cheyenne Bottoms Wildlife Area, with only one hypothetical 
record for Barton County. In six years of marsh bird surveys by KDWPT staff from 2003-2008, 
Black Rails were not detected at Cheyenne Bottoms Wildlife Area. In unconfirmed eBird 
records from the last 20 years, eastern black rails have only been reported as heard or observed in 
three years. Contrary to what is stated in the proposed rule, we believe there is little evidence to 
suggest Black Rails can be reliably found at any location in Kansas other than Quivira National 
Wildlife Refuge, and request that the final rule reflects this more accurate account of distribution 
in Kansas. 

Population Viability - We support the use of quantitative models using the best available data to 
inform decision-making, including decisions regarding whether species should or should not be 
listed. However, models may produce misleading or incorrect results when they are poorly 
constructed, make invalid assumptions, use bad data or only have access to limited data. 
Regarding the occupancy model in the Eastern Black Rail Species Status Assessment (SSA), we 
do not question the conceptual framework of the model, but are very concerned that a single site 
with only a few years of data is used to make conclusions about viability for the entire Great 
Plains. 

Proposed 4(d) Rule Restrictions - We have grave concerns regarding the management 
restrictions proposed in the 4(d) rule. Although the benefits of wetland habitat management are 
noted within the listing material several times, the 4(d) restrictions appear to specifically restrict 
those same wetland management activities utilized to maximize habitat suitability for Eastern 
Black Rails and other wildlife, primarily on publicly managed habitats. The conclusions 
regarding disturbance, harm, or take to Eastern Black Rails in relation to these management 
activities are not well supported by the literature provided. For prescribed fires, Nyman and 
Chabreck (1995) documented no evidence of mortality of Black Rails, and do not claim that it 
occurs. Grace et al. (2005), a project with yellow rails in coastal habitats, specifically state there 
was no direct mortality of rails observed during prescribed burns, and speculate that rails unable 
to escape the burn areas survive by burying themselves underneath dead, damp vegetation 
beneath clumps of cordgrass. The only evidence provided for negative effects of prescribed fire 
was from what appears to be an abstract of an oral presentation (Legare, Hill, and Cole 1998). 
All of these studies were conducted in southeastern salt marsh, which differs significantly from 
the types of habitats Eastern Black Rails occupy in interior states. Given the well documented 
benefits of prescribed fire on wetland management that are specifically recognized in the 
proposed rule, the recommendation to limit burns to fall and winter months with very limited 
scientific evidence is concerning. A significant threat to Eastern Black Rails is woody 
encroachment resulting from fire suppression (Grace et al. 2005), and not allowing growing-
season fire would eliminate one of the best management practices (BMPs) for maintaining a 
marsh or grassland and preventing woody encroachment (Grace et al. 2005). Furthermore, given 
that Eastern Black Rails in Kansas are considered migratory, the requirement for interior states to 



comply with BMP practices outside of the reproductive period when black rails are not present is 
particularly perplexing. 

Support for restrictions on haying, mowing, grazing, and other disturbance is similarly limited. 
Much of the literature provided does not address mortality or take, but instead potential 
disruption or displacement. Kane's unpublished master's thesis (2011), for example, suggested 
limited use in habitat that was recently hayed as might be expected. Peak occupancy, however, 
was observed in habitat several years post disturbance. Although we recognize that habitats 
recently hayed, mowed, heavily grazed, or disked would likely temporarily displace rails, these 
activities are necessary to maintain the preferred habitat conditions for Eastern Black Rails, as 
well as many other wetland-dependent wildlife species. Recent observations at Quivira National 
Wildlife Refuge, the location of Kane's work, confirm that without relying on those management 
options, the habitat becomes less suitable for Eastern Black Rails, and use declines (Rachel 
Laubhan, personal communication May 23, 2018). 

Contrary to the assessment in the proposed rule that opportunities to reach management goals 
outside the restricted dates are sufficient, we suspect that the proposed restrictions would 
detrimentally limit the efficacy of these techniques, especially in interior states like Kansas. In 
northern interior climates, vegetation is dormant for most of the proposed management window, 
limiting the effectiveness of haying, mowing, or grazing for wetland vegetation management. 
Given the well-documented difficulty in reducing wetland dominance by species like Cattail 
(Typha spp.), Common Reed (Phragmites australis), and Reed Canary Grass (Phalaris 
arundinacea), most effective wetland management plans require a variety of techniques during 
different seasons (Sojda and Solberg 1993, Kostecke et al. 2004, Baldwin and Cannon 2007, 
Hillhouse et al. 2010, Svedarsky et al. 2016). Providing early successional stages in wetlands 
can improve productivity and benefit rails (Rundle and Fredrickson 1981, Rundle and Sayre 
1983, Sayre and Rundle 1984, Kostecke et al. 2005, Conway et al. 2010). In interior states, fire, 
haying, mowing, grazing, and mechanical disturbances are often limited to the driest and 
warmest summer months when wetlands can be sufficiently dried to use these disturbance 
methods. With late summer and fall precipitation, it can prove difficult to keep wetland units 
dewatered into fall and winter when management would be permitted under proposed 
restrictions. Furthermore, dewatering wetlands during this period would result in unavailable 
habitat for migratory and wintering species that represent the predominant use of these wetlands 
in the southern half of the flyway. 

Implications of the proposed management restrictions may be best summarized by considering 
their effects on specific habitats. Cheyenne Bottoms, a 20,000-acre Central Kansas marsh, has 
been recognized as a Globally Important Bird Area, a Wetland of International Importance, and 
Hemispheric Shorebird Reserve. Of the 478 bird species documented in Kansas, 356 have been 
found at Cheyenne Bottoms. It is a primary stopover site for many migratory bird species in the 
interior US, including other federally listed species like Whooping Cranes and Piping Plovers. 
The value of this important habitat to a diverse community of wetland and grassland birds is hard 
to overstate. It is likewise a destination for consumptive and non-consumptive users, and in the 
last ten years has seen annual visitation as high as 93,000 visits. Like most wetlands in this 
region of the US, Cheyenne Bottoms relies on a suite of management activities to provide a 
diverse wetland community and limit the impacts of invasive and exotic vegetation, and require 



flexibility for when those activities can be utilized. The typical suite of management techniques 
includes mowing, grazing, haying, burning, or mechanical disturbance. Restricting any or all 
these activities to late fall and winter would significantly affect our ability to effectively manage 
this unique and crucial habitat. Prescribed fire, mowing, haying, grazing and mechanical 
disturbance are typically limited to spring and summer months when conditions allow for active 
or passive drawdown of wetland units. Because management occurs on a rotational basis on a 
small portion of the overall habitat, current management provides a diverse mix of habitat and 
cover types that support a diverse migratory bird community. If the proposed management 
restrictions were applied at Cheyenne Bottoms, the inability to utilize fire, grazing, or haying as 
necessary would likely result in increases in coverage of exotic and invasive plants (Phragmites, 
Cattail, and Reed Canary Grass), decreased habitat for migratory bird (shorebirds, waterbirds, 
waterfowl), decreased using by these species (including Whooping Crane and Piping Plover), 
and decreased visitation and public use. 

Given the lack of support provided for the presumed negative effects of wetland management 
activities, and the importance of flexibility to conduct these activities during the breeding period, 
we recommend that the Service reconsider proposed wetland management restrictions. We 
believe that these restrictions are likely to limit our ability to effectively manage wetland habitat, 
and will have the unintended result of a loss of appropriate habitat for Eastern Black Rails. If the 
Service approves any proposed restrictions, we recommend that application of final 4(d) rule 
restrictions be limited to locations where Eastern Black Rails are known to occur and breed 
regularly, based on reliable survey methods and appropriate time periods (e.g., within the past 
five years) specified by the Service. Broad application of the 4(d) restrictions would limit 
wetland management activities that benefit a suite of wetland-dependent wildlife in locations 
where Eastern Black Rails are unlikely to occur. Further, we request that off-season BMP 
requirements proposed for burning not be applied to northern interior states where Eastern Black 
Rails are not found that time of year. 

In addition to wetland management implications, we have concerns that approval of the proposed 
threatened listing with 4(d) restrictions will disincentivize further research and survey work on 
Eastern Black Rails. The substantial implications of management restrictions proposed for 
locations with Eastern Black Rails will likely limit the number of landowners and conservation 
partners willing to permit new or continued research at locations with limited Black Rail 
occurrence information. This may effectively eliminate the opportunity to address existing 
information gaps and interrupt recent progress made in several Central Flyway states, including 
Colorado, Oklahoma, Nebraska, and Texas, which has improved our understanding of Eastern 
Black Rail distribution and vital rates. We support additional research aimed at documenting 
distribution, occupancy, vital rates, and life history requirements for Black Rails in the Central 
Flyway, and encourage the Service to fund additional research and explore options to avoid 
limiting future research as a result of 4(d) rule restrictions. 

Designation of Critical Habitat - We support the Service's decision not to designate critical 
habitat due to concerns regarding increased disturbance from birders. We recommend the 
Service work with eBird staff to cooperatively and proactively take steps to avoid making 
Eastern Black Rail data publicly available by adding it to eBird's sensitive species list if the 
species is listed as threatened. This capacity already exists as part of the regional review process. 



We also recommend promoting information to increase awareness about this species' 
vulnerability to disturbance and harassment, and publicize information regarding ethical birding 
such as the guidance provided by the American Birding Association 
(http://listing.aba.orgiethics/).  

We appreciate the opportunity to provide comment. Please do not hesitate to contact Richard 
Schultheis (richard.schultheis@ks.gov) if you have questions or information needs. 

Sincerely, 

Keith Sexson 
Assistant Secretary of Wildlife, Fisheries & Boating 
Kansas Department of Wildlife, Parks & Tourism 
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