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The Hearing Council of the Kansas Natural Resource Coalition examined if the
public record, expert testimony, science, information, studies and the Listing
Proposal by the United States Fish and Wildlife Service itself contain sufficient
evidence to conclude listing the Lesser Prairie Chicken (Tumpanuchus
pallidicicutus) as a Threatened Species under the Endangered Species Act (ESA) is
advisable and necessary for its continued existence, viability and preservation.
Because ESA in not a stand-alone mandate, preservation of the Lesser Prairie
Chicken must take place in the context of and with reasonable consideration for
human environments, economic systems and local culture.
For reasons presented in this report, the Hearing Council concludes the USFWS
Listing Proposal does not present science supportive of the listing of the Lesser
Prairie Chicken as a Threatened Species under ESA, and existing state, federal and
local programs are more than adequate to ensure survival, preservation and viability
of the species.
The Hearing Council further concludes minimum standards that evaluate economic
impacts, ensure social cohesiveness, protect public safety, consider cultural
sensitivity, protect underprivileged citizens, ensure local voice and guard against
private property takes have not been met.
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GENERAL
1.

On December 11, 2012 the United States Fish and Wildlife Service (USFWS)
proposed to list the Lesser Prairie Chicken (LPC) as a Threatened Species under
the Endangered Species Act (ESA). In subsequent Federal Register Notifications,
USFWS has proposed a special 4(d) Rule under Section 4 of the ESA.

2.

Implementation of the Lesser Prairie Chicken Listing Proposal and 4(d) Rule
would take place through a three pronged system; the 5 State Rangewide
Conservation Plan by Western Area Fish and Wildlife Agencies (WAFWA)
proposes to create a demand system, deriving mitigation revenue for
administration of Lesser Prairie Chicken conservation programs from utilities,
energy, wind producers, agriculture, local government and others implicated for
habitat impacts. Mitigation monies collected from impact activities are then
proposed to purchase (supply) conservation habitat throughout the region
occupied by the Lesser Prairie Chicken.

3.

The second and third prongs of the USFWS Listing Proposal implements policies
from the Natural Resources Conservation Service (NRCS)/USFWS Conference
Opinion and Biological Opinion process; that is US Department of Agriculture
(USDA)/NRCS programs will be modified to levy requirements on private land
for those participating in habitat, farm and other federal NRCS economicincentive programs. Because a large portion of Kansas farmers and ranchers
participate in federal programs, NRCS Conservation Practices 645 and 528 will
affect a significant portion of private lands.

4.

The 32 County Kansas Natural Resource Coalition (KNRC) prepared and adopted
into local ordinances a Natural Resource Coordination Plan and Lesser Prairie
Chicken Conservation, Study and Management Plan. The KNRC Coordination
Plan contains as its basis Federal statutes, regulations, and Executive Orders (EO),
and the Coalition relies on the extensive federal record as foundation for
coordination, environmental procedure, due process and facts provided in this
Finding of Fact and Conclusions of Law document.

5.

KNRC‘s basis for expecting coordination during the Lesser Prairie Chicken
Listing Proposal is derived from the Endangered Species Act Section 4(b) which
requires the Secretary of Interior to “take into account conservation efforts by
political subdivisions of states,” and the Federal Land Policy and Management
Act (FLPMA) Section 1712(c)(9) requiring consistency with local plans.

6.

The Lesser Prairie Chicken Conservation, Management and Study Plan prepared
by KNRC contains viable, low cost, scientifically sound and ongoing
conservation practices for the Lesser Prairie Chicken, including a process to fill
data gaps and technical uncertainties in the scientific record.
1

7.

Application of the authorities in the KNRC Conservation and Coordination Plans
is based on the Tenth Amendment police power of the United States Constitution
empowering local government to protect public safety, health and welfare. Local
governments have a duty to guard against damage to the economic stability and
the social cohesiveness of the communities they serve.

BACKGROUND
The Kansas Natural Resource Coalition (KNRC) 8.

KNRC is a coalition of 32 Western Kansas counties that have real and material
interest in the proposal to list the Lesser Prairie Chicken as a threatened species
under ESA. Since its inception and the December 11, 2012 proposal by USFWS,
KNRC has been actively engaged in the process of coordination through its
Lesser Prairie Chicken Conservation, Study and Management Plan.

9.

The mission of the KNRC is:
The Kansas Natural Resource Coalition (KNRC) is an association of
counties who maintain collective and participatory involvement in
administrative government on behalf of its citizenry. The coalition serves
as a conduit between local, state and federal governments to promote
balanced, necessary and effective administrative policymaking. The
KNRC mission includes monitoring, analyzing, understanding,
communicating and participating in those initiatives that materially
affect the natural or human systems governed by individual member
counties.

Approach 10. Background documents of the Coalition‘s Lesser Prairie Chicken conservation
efforts have been made available to KNRC members and USFWS through
correspondence, filings to the public record, data transmittals, verbal
communications, and coordination meetings. KNRC‘s detailed knowledge of the
technical issues, conservation requirements, historical context, policy initiatives,
and statutory/executive requirements surrounding the Lesser Prairie Chicken all
coalesce in the Public Hearing process and the Coalition‘s Finding of Fact and
Conclusions of Law.
11. A Public Hearing was held on November 7 and 8, 2013 to receive, review and
evaluate available information pertaining to the proposed Lesser Prairie Chicken
listing and establish compliance of USFWS with congressional acts, presidential
EOs, federal and state regulations, sound scientific principals, economic
considerations, cultural and civic impacts, good environmental practice and
established Plans.
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12. As part of the Public Hearing and information-review process, KNRC considered
the historical context, relationships of USFWS with local government and
communities, the availability, accuracy, quality and thoroughness of technical
information, scope of the listing approach, and necessity for ESA protections in
light of existing conservation and regulatory programs. Based upon the
established record, incomplete or missing studies, and testimony presented, the
hearing council weighed the efficacy of the Listing Proposal against potential
impacts to economic stability, social cohesiveness, diminution of private property
values, and potential conservation deficits in state and local plans.

Criteria for Evaluation of Listing Proposal 13. Criteria used to guide the Public Hearing and prepare this Finding of Fact
document include:


Do statutory requirements exist for USFWS to attempt consistency with
the Coalitions‘ Lesser Prairie Chicken Conservation, Management, and
Study Plan?



Are there Regulatory, Statutory and/or Executive laws requiring USFWS
to perform cultural and socioeconomic analysis in conjunction with, in
preparation for, or as part of the USFWS Threatened Listing Proposal for
the Lesser Prairie Chicken?



Is there sufficient evidence in the public record, from testimony, and in the
experience of KNRC Hearing Council to conclude the USFWS Lesser
Prairie Chicken Listing Proposal is a Major Federal Action as defined by
National Environmental Policy Act (NEPA) and Regulations by the
Council on Environmental Quality (CEQ)?



Does the USFWS Listing Proposal and 4(d) Rule demonstrate the means
and measures necessary to create, balance and maintain harmonic
conditions between the existing human environment and conservation
requirements of the Lesser Prairie Chicken?



Is the October 23, 2013 endorsement of the WAFWA Rangewide Plan by
USFWS considered a Major Federal Action?



Is there sufficient information in the public record, correspondence, and
from testimony to conclude participation by Kansas Department of
Wildlife Parks and Tourism (KDWPT) is a Cooperating Agency with
USFWS in development of the WAFWA Rangewide Plan?



Is there sufficient information in the public record, correspondence and
from testimony to conclude participation by USDA/NRCS is a
Cooperating Agency with USFWS through its participation in preparation
of Conference/Biological Opinions?



Does a Regulatory, Statutory and/or Executive-Order basis exist requiring
USFWS, KDWPT and NRCS to coordinate efforts, initiatives, activities
and other Major Federal Actions with individual KNRC members prior to
initiation of such action?
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Based upon the elements contained in the KNRC Coordination Plan,
Exhibits and Testimony from the Public Hearing and its own experience,
can KNRC conclude USFWS has failed in the requirement to coordinate
the Lesser Prairie Chicken threatened-listing proposal with local
government?



Is there evidence to conclude any failure by USFWS to coordinate its
actions with KNRC members in the Lesser Prairie Chicken listing process
may be knowing, willful and deliberate?



The Endangered Species Act, Section 4(b)(1)(A) BASIS FOR
DETERMINATIONS, provides:
―The Secretary shall make determinations required by
subsection (a)(1) solely on the basis of the best scientific and
commercial data available to him after conducting a review of
the status of the species and after taking into account those
efforts, if any, being made by any State or foreign nation, or any
political subdivision of a State or foreign nation, to protect such
species, whether by predator control, protection of habitat and
food supply, or other conservation practices, within any area
under its jurisdiction, or on the high seas.‖



Is there evidence in the public record and from testimony at the Public
Hearing to conclude USFWS has taken ―into account‖ the Lesser Prairie
Chicken Conservation, Management, and Study Plan and the efforts by
local government in its Listing Proposal?



Have the potential economic, cultural or property impacts stemming from
potential implementation of the WAFWA 5 State Plan or NRCS
Conservation Practices 645 or 528 been reasonably evaluated, made
available for consideration and is the technical basis for them warranted?



Does a sufficient technical record exist to conclude a ―Threatened‖
Determination of the Lesser Prairie Chicken over its 5-State Range due to
historical, ongoing, and probable future impact of cumulative habitat loss
and fragmentation resulting from conversion of grasslands to agricultural
use, encroachment by invasive woody plants, wind energy, development,
petroleum production, presence of roads and manmade vertical structures
including tower, utility lines, fences, turbines, wells and buildings?



Does the body of information, evidence, exhibits and testimony from the
Public Hearing provide sound basis to conclude the existence or future of
the Lesser Prairie Chicken is threatened due to: habitat destruction,
modification, or curtailment; the species or its habitat is over utilized for
commercial, recreational, scientific or educational purposes; the species is
particularly vulnerable or affected by disease or predation; existing state or
federal conservation programs are not adequate or sufficient to ensure the
existence of the Lesser Prairie Chicken?



Has a reasonable range of unintended private property take consequences
from implementation of the WAFWA Rangewide Plan or NRCS
Conservation Practices 645 and 528 been made available to local
government?
4

COORDINATION HISTORY; NOTIFICATION
14. On August 23, 2013 KNRC transmitted its Natural Resource Coordination Plan
and Lesser Prairie Chicken Conservation, Management and Study Plan
throughout the US Departments of Interior, Commerce, Agriculture and to senior
leadership of USFWS in Regions 2 and 6.
15. The KNRC Coordination Plan, adopted into local ordinances of all 32 KNRC
Counties, provides the foundation for local governments to call for meaningful
participation in Major Federal Actions at the onset of Major Federal Action; the
Coordination Plan is a compilation of federal statutes, EOs and regulations that
require assessment and balancing of natural and human environments and
meaningful coordination with local government on those Major Actions that
concern them.
16. Mr. James Carlson, environmental policy expert, engineer, and Executive
Director for the Kansas Natural Resource Coalition testified that on September
11, 2013, coordination was formally and personally invoked with USFWS Deputy
Director of Endangered Species Paul Souza and Department of Interior (DOI)
Counselor to Assistant Secretary Michael Bean. During that Coordination
Meeting, both Mr. Souza and Mr. Bean were given Notice of the November 7 and
8, 2013 KNRC Public Hearing.
17. Mr. Carlson testified he and President Klemm reviewed in detail with USFWS the
elements from the KNRC Coordination and Conservation Plans, as well as EOs
and coordination requirements found in the Federal Land Policy and Management
Act. During that meeting the requirement to achieve consistency with the KNRC
Lesser Prairie Chicken Conservation, Management and Study Plan was
established.
18. Mr. Carlson testified he specifically drew attention to the requirements of US
Department of Interior Agencies to coordinate in EO 13352 and the need for a
Regulatory Impact Analysis in EO 12291.
19. Mr. Carlson testified USFWS was “nearly to completely disinterested in the
coordination and conservation plans we had presented,” and that USFWS
pointed KNRC to the WAFWA Rangewide Plan.
20. At the Public Hearing Mr. Carlson pointed out WAFWA is quasi-governmental
organization, and the WAFWA Rangewide Plan would be a collaboration of nonelected officials, testimony corroborated by Commissioner Ken Klemm.
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21. Mr. Carlson testified Section 4 of the Endangered Species Act requires the
Secretary of Interior to ―take into account,‖ which means to weigh and
contemplate carefully the conservation measures by local government prior to
making a determination under Section 4 of the Endangered Species Act.
22. Mr. Carlson testified in making its listing notification, USFWS had not
coordinated whatsoever with local government.
23. Kansas State Representatives Hoffman, Hineman and Kansas State Senators
Powell and Ostmeyer testified USFWS had not coordinated with their committees
or the State Legislature. In his concluding remarks, Senator Powell stated:
“Unlike the Fish and Wildlife Service, the Coalition of Counties has
coordinated its work and efforts extensively with me, with my [Senate
Natural Resource] committee, and with the Legislative and Executive
branches of our State Government. They [KNRC] have engaged in
coordination with the [USFWS] Federal Agency, but the Coalition
reports that the Service has not followed through with any meaningful
discussions.”

24. Mr. Carlson testified commissioners from 16 KNRC Counties signed affidavits
stating that USFWS has not notified them of the Lesser Prairie Chicken Listing
Proposal nor contacted them at any point during the Listing Process; this
testimony was corroborated by Commissioner Klemm, who shared the steering
committee had a 100% return rate of all affidavits randomly distributed to 16 of
the 32 KNRC counties.
25. At the November 1, Coordination Meeting Number 2, Heather Whitlaw,
Supervisor of the Kansas USFWS Field Office, refused to discuss how the
Service is ―taking into account‖ the KNRC Plans, and she was unwilling – at the
direction of the Department of Interior Solicitor – to describe how USFWS is
attempting consistency between the endorsed WAFWA Rangewide Plan and the
Coalition‘s Lesser Prairie Chicken Conservation, Management and Study Plan.
Her response was simply to read a prepared statement:
“…language was that she [Solicitor Jacobsen] cannot agree with the
Coalition’s interpretation of federal authorities and feels that the project
leaders/staff person, such as myself, is not prepared to debate this
today.”

26. The October 18, 2013 agenda calling Coordination Meeting Number 2
specifically requested USFWS to send “delegates who have the latitude, position
and authority to speak for USFWS on regional policy, technical and Lesser
Prairie Chicken issues that will be discussed.”
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27. Ms. Heather Whitlaw, Field Supervisor of the Kansas Field Office was the only
USFWS representative sent to the November 1, 2013 Coordination Meeting
Number 2.
28. On November 7 and 8, 2013, KNRC held the Public Hearing to which both Ms.
Whitlaw and Dana Jacobsen, Assistant Regional Solicitor Rocky Mountain
Region for Department of Interior, refused repeated invitations. In written
correspondence Ms. Whitlaw stated the Public Hearing is ―not the right forum for
discussions‖ of conservation plans.
29. Solicitor Jacobsen refused attendance at the KNRC Public Hearing due to ―budget
constraints‖ and ―other commitments;‖ despite several public notifications and
personal requests for attendance; no USFWS personnel attended the Public
Hearing held by representatives of 32 counties of local government.
30. In correspondence following the November 1, 2013 Coordination Meeting,
USFWS Solicitor Jacobsen and Director Ashe were specifically requested to
attend the Public Hearing and give testimony and rationale behind USFWS
disagreement with the Federal Statutes, EOs and CEQ Regulations presented in
the KNRC Natural Resource Coordination Plan.
31. USFWS has refused to respond to written and verbal requests to coordinate with
local government by non-attendance at the November 7 and 8, 2013 Public
Hearing on the Lesser Prairie Chicken Listing Proposal.
32. As of the close of the Public Hearing process, USFWS has ignored repeated
verbal and written requests to attempt consistency with the Lesser Prairie
Chicken Conservation, Management and Study Plan and has provided no
comments, questions or feed back on that document.
33. Sheila Ellis, Research Analyst, farmer and ranch owner, testified Logan County,
Kansas did not receive early notification on the Lesser Prairie Chicken Listing
Proposal and 4(d) Rule despite resolutions and notification requests.
34. Between May and November 2009, 38 Kansas counties in addition to Logan
County, adopted and provided resolutions to USFWS specifically invoking
coordination and notification rights prior to any Major Federal Action.
35. None of the 39 Kansas counties who invoked coordination were notified of
USFWS‘s intent to list the Lesser Prairie Chicken as a Threatened Species before
publication of the Listing Notification in the December 11, 2012 Federal Register.
36. Logan County did not receive notification of USFWS‘s intent to list the Lesser
Prairie Chicken as a Threatened Species prior to publication of the Listing
Notification in the December 11, 2012 Federal Register.
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37. On October 26, 2012 at Logan County Coordination Meeting Number 6, USFWS
Assistant Regional Director Thabault was specifically asked by Commissioner
Uhrich about the Lesser Prairie Chicken, to which Mr. Thabault replied:
“…we [USFWS] were under that settlement agreement obliged to either
issue a proposed rule or withdraw the listing in September. Uh, we were
not able to comply with that date and we got a, uh, uh, some waiver from
the court and we are now obliged to make some sort of determination,
just shortly before the end of November. So, we will either publish a
proposed rule to list the species or we will withdraw the species from the
candidate list; those are the two decisions points we have before us. So
no proposal’s been put out yet.”

38. The Lesser Prairie Chicken Listing Notification was published in the Federal
Register on December 11, 2012.

Previous USFWS Activities 39. Commissioner Carl Uhrich of Logan County gave testimony that both the Kansas
and Region 6 Offices of USFWS understand the Federal requirement to
coordinate with local government; Logan County has sent ―many‖ letters to
USFWS calling coordination meetings and the Service has not denied the
applicability of coordination or participation in coordination efforts on releases of
Black-footed Ferrets in the county.
40. Commissioner Uhrich testified, ―USFWS will coordinate but not cooperate.‖
41. On November 19, 2007, Logan County adopted Resolution No. 07-11 invoking its
right as local government to Coordinate and be notified prior to introduction of
endangered species, including Black-footed Ferrets; USFWS was subsequently
made aware of that resolution. Sheila Ellis testified that since the Logan County
resolution, USFWS has repeatedly introduced Black-footed Ferrets at the
Haverfield/Logan County release site without notification or explanation to local
government. In some cases, Black-footed Ferret introductions came to light
through the local press, placing the Logan County Commissioners in an awkward
position with their constituents.
42. Introduction of the Black-footed Ferret at the Haverfield/Logan County release
sites brought immediate conflict with local residents and litigation with the Logan
County Commission. Local residents believe infestation and proliferation of
Prairie Dogs, the primary food source of the Black-footed Ferret, to be
incompatible with agriculture, ranching, property values, human safety and
Kansas statutes which require local governments to eradicate all Prairie Dog
populations on private lands.
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43. A central issue with the introduction of the Black-footed Ferret is control of
Prairie Dog infestations along the perimeter boundaries such that Prairie Dog
infestations do not propagate and impact neighboring properties.
44. Commissioner Uhrich testified over time 150 Black-footed Ferrets have been
released in Logan County, and published 2013 counts record a current population
of 11 Black-footed Ferrets. The to-date cost of the Logan County Black-footed
Ferret recovery program to the American taxpayer was stated to be approximately
one million dollars. Corroborative testimony by Ms. Ellis put rangewide
expenditures for the Black-footed Ferret program between 1981 and 2012 at $30
million.
45. Mrs. Ellis testified the Haverfield/Logan County release site was selected for
introduction because plague has decimated Black-footed Ferret populations at the
South Dakota introduction sites and recent South Dakota Black-footed Ferret
counts at that site have declined, due to plague, from 350 to 72.
46. Keith Edwards, a 5th generation farmer and rancher who manages a 7 mile
contiguous boundary with the Haverfield/Logan County release site questioned
the genetic diversity of Black-footed Ferret populations released in Logan
County, stating the ferrets are a result of line breeding from 16 DNA sources.
47. On October 15, 2009, then USFWS Field Office Supervisor Mike LeValley
admitted on the record to knowingly and willfully violating the Logan County
Notification Resolution by scheduling and performing Black-footed Ferret
releases on the Haverfield/Logan County release site.
48. Requests to USFWS under the Data Quality Act for verification of the historical
range of the Black-footed Ferret resulted in USFWS producing documentation of
a ferret skull specimen, purportedly a dead pet originating from Gove County
brought into a tavern in Logan County.
49. To date, USFWS has produced no credible scientific information in support of its
claim the Black-footed Ferret once occupied the range within Logan County.
50. During coordination meetings held on April 4, 2012 and October 26, 2012, Logan
County Commissioners were misled by on-the-record statements of USFWS
Assistant Regional Director Thabault and Kansas Field Supervisor LeValley as to
future planning for Black-footed Ferret releases in the historical purported range.
Black-footed Ferret Safe Harbor Agreement (BFFSHA) documents released on
December 19, 2012 reveal scoping began on March 13, 2012 and a September 12,
2012 final signature on a Memorandum of Understanding for the BFFSHA
contradict the on-the-record statements given by Mr. Thabault and Mr. LeValley
as to knowledge of plans and release activities.
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51. Mrs. Ellis testified USFWS was unwilling to establish baseline Prairie Dog
population counts along perimeter properties surrounding the Haverfield/Logan
County introduction sites because of the ―unavailability‖ of data. The message
was USFWS was under no obligation to establish, monitor, or track changes in
Prairie Dog populations on properties adjacent to the Haverfield/Logan County
sites such that impact to neighboring properties could be gauged, monitored, and
its impacts understood.
52. In public meetings, coordination meetings, public documents and its
Environmental Assessment for the Black-footed Ferret introduction, USFWS
characterized the project as ―experimental‖ with a finite, 5-year duration.
Classification of the Black-footed Ferret introduction as experimental was
coupled with public assurances by USFWS to neighboring landholders and
correspondence with Kansas US Representative Moran that ranching activities on
adjacent properties would not be restricted and if ―problems arise that cannot be
resolved‖ with the Black-footed Ferret introduction project USFWS was prepared
to terminate and ―take its ferrets and go home.‖
53. When USFWS issued itself an Endangered Species Permit for introduction of the
Black-footed Ferret, the permit was classified under Section 10(a) (Recovery)
instead of Section 10(j) (Non-essential Experimental Population.) Throughout the
permitting and introduction process, USFWS misrepresented to the Logan County
Commissioners, Landholders, and the public at large the nature and intent of the
Black-footed Ferret introduction program.
54. The Section 10(a) ESA permit for recovery of the Black-footed Ferret expired on
December 31, 2012 and USFWS has not opened up the permit renewal for public
comment in the Federal Register.
55. The Black-footed Ferret recovery program in Logan County, Kansas is currently
taking place under the authority of an expired Endangered Species Act permit.
56. Keith Edwards testified rapid, prolific infestation of Prairie Dogs coupled with
newly placed chemical (Rozol and Phostoxin) restrictions encumbered
landholders‘ ability to control Prairie Dog populations when they are particularly
active and reproduction rates high. The chemical restrictions were imposed
despite USFWS commitments to local property owners that longstanding
management and ranching practices would be unaffected by Black-footed Ferret
introductions.
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57. Prairie Dog chemical restrictions placed on neighboring land holders combined
with escalating Prairie Dog infestations translated into substantial and
documented proliferation on farms and ranches ―miles‖ away from the Haverfield
Black-footed Ferret introduction site. Impacts to the Edwards‘ property include
increased labor for Prairie Dog control, expenditures for chemicals, lost revenue
from decreased pasture usage, and reduced stocking rates. The Black-footed
Ferret introductions and subsequent Prairie Dog infestations have resulted in
increased safety risks from rattlesnakes that accompany Prairie Dog towns.
58. The increased rattlesnake risk was corroborated by Commissioner Uhrich, who
recounted a recent, near-fatal instance where a boy was bitten by a rattlesnake in
the newly Prairie Dog infested area.
59. Direct ranch operating losses incurred by the Edwards operations were stated to
be in excess of $160,000.
60. Increased Logan County expenditures directly attributable to the USFWS Blackfooted Ferret release program is $167,089.59.
61. Keith Edwards produced photographs of Prairie Dog infestations three miles from
the Haverfield/Logan County release site.
62. Mrs. Ellis testified that ―miles and miles‖ of property in a concentric circle
beyond the Black-footed Ferret introduction site have been impacted by
expanding and increasingly uncontrolled Prairie Dog infestations; a situation
complicated by recent chemical restrictions placed on landholders.
63. Black-footed Ferret introductions at the Haverfield/Logan County release site
have resulted in demonstrated property damage, forced cuts in stocking rates,
reductions in land valuations, increased costs for rodent control and lost tax
revenue to Logan County.
64. Testimony by Commissioner Uhrich and Mrs. Ellis recount how the James
Ludolph property abutting the Haverfield introduction site has been deemed
―valueless.‖
65. Mr. Ludolph holds land that is repeatedly infested by uncontrolled Prairie Dogs
from the Haverfield Complex; he is currently unable to make productive use of
his property because crop losses will complicate crop insurability across the
remainder of his farming operation. Mr. Ludolph has reduced stocking rates on
the affected property by as much as 75% and his land is becoming increasingly
unproductive.
66. Commissioner Uhrich and Mrs. Ellis testified that Mr. Ludolph has stopped
farming altogether on the abutting parcel because Prairie Dogs consume crops
faster than he can grow them.
11

67. Reclamation costs to restore Mr. Ludolph‘s land to pre-ferret conditions are
estimated at $410,000.
68. Mr. Ludolph retains tax liability for land that is increasingly non-productive and
―valueless.‖
69. Increased chemical restrictions, ineffective buffer zones for Prairie Dog control,
lack of baseline monitoring for Prairie Dogs on neighboring properties, and
substantive, increased risks of rattle snakes have compromised the safety,
productivity, and property values of Logan County landholders adjacent to the
Black-footed Ferret introduction sites.
70. Throughout the Black-footed Ferret introduction project, USFWS has failed to
respond to data requests, reasonable baseline monitoring, effective prairie dog
buffer zone control and legitimate public safety concerns. Further, the record
indicates by not examining the human related consequences prior to Black-footed
Ferret introduction, diminution of private property values and other human-related
impacts remain unaccounted for.
71. The total estimated expenses, value diminution, crop losses, livestock impacts,
and reduced stocking rates for those giving testimony of Black-footed Ferret
introductions is $4,217,360.82.

SCIENCE, DATA, AND TECHNICAL CONSIDERATIONS
72. The KNRC Hearing Council received testimony from national technical experts,
statisticians, environmental policy experts and conservationists on the scientific
methodology, interpretations, availability, accuracy and completeness of the body
of science used by USFWS to support the Lesser Prairie Chicken Listing
Proposal.
73. The Hearing Council weighed testimony in the context of its own Natural
Resource Coordination Plan and Lesser Prairie Chicken Conservation
Management and Study Plan, the public record, and its knowledge of the facts.
74. The KNRC Hearing Council received and weighed a body of testimony, evidence,
information, data, and conclusions against the standards binding the Secretary of
the Interior in Section 4(a) of the Endangered Species Act that require the
Secretary of the Interior to demonstrate - through science - the evidence supports
the Lesser Prairie Chicken is threatened throughout its range and is in need of
Federal listing protection:
1) the present or threatened destruction, modification, or
curtailment of its habitat or range;
2) overutilization for commercial, recreational, scientific, or
educational purposes;
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3) disease or predation;
4) the inadequacy of existing regulatory mechanisms;
5) other natural or manmade factors affecting its continued
existence.
75. The Hearing Council received information and testimony in consideration of the
effects of climate change, disease, elevated structures, population trends, impacts
of electrical transmission/distribution lines and sound emanating from oil and gas
exploration, maintenance and operations; the hearing council then assessed
whether genetic variation of the Lesser Prairie Chicken is normal and sufficient to
survive current stressors, and the sufficiency of existing parcels and programs to
sustain populations.
76. Mr. Norman MacLeod, Natural Resource Policy expert on endangered species
and former Executive Director of Environmental Sciences Independent Peer
Review Institute testified the term ―science,‖ as defined and used in the
Endangered Species Act, excludes consideration of items that are not ―science.‖
77. The term ―Best Available Science‖ suggests that some information is Best and
other information is not; that science implicitly holds to a standard of measure.
78. The Coalition defines ―best available science,‖ in its Natural Resource
Coordination Plan, Appendix D, page D-1, as “that body of reproducible and
credible data, information, and studies that are collectively available to the
average person under normal circumstances.”
79. Dr. Robert Zink, Chair of Ornithology and Professor of Ecology, Evolution and
Behavior at the University of Minnesota testified that Lesser Prairie Chicken
populations have demonstrated throughout history remarkable up and down
population trends in response to climate stressors, and Lesser Prairie Chickens
adapt their range in response to climate and weather changes.
80. The Center for Environmental Science, Accuracy and Reliability (CESAR) was
contracted to perform an independent peer review of the biological evidence using
the Five Listing Factors in the Endangered Species Act. CESAR employs
independent biologists that do not reside in the area, and whose interest is in
―making sure that the Best Available Science is used to make listing petitions.‖
81. Dr. Zink stated that in issuing its listing report, he and CESAR peer-reviewed the
studies and science used in the December 11, 2012 USFWS Lesser Prairie
Chicken Listing Proposal as well as conducted ecological niche modeling for
prediction of historical Lesser Prairie Chicken distributions.
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Climate and Drought 82. Over the past 20,000 years, Lesser Prairie Chicken populations have survived and
responded to 15 or 16 glacial events by adapting its range, and have survived
ongoing changes in global climate. The glacial advance/retreat process naturally
fragments habitat, displacing all species in its path. The biological and historical
record of the Lesser Prairie Chicken indicates a remarkable ability to survive
multiple glacial episodes, and resilience of the Lesser Prairie Chicken to respond
and rebound from climate extremes is corroborated by WAFWA and the states,
who recognize the Lesser Prairie Chicken has a high reproductive potential in
years of adequate conditions.
83. Dr. Zink testified that as glaciers recede, plant communities and organisms again
invade and re-colonize, and Lesser Prairie Chickens and other fauna follow the
vegetation as range adaptations take place.
84. Dr. Zink testified Lesser Prairie Chickens have adapted from the south and west
to their current distribution.
85. Dr. Zink testified drought has had a major effect on Lesser Prairie Chickens, a
conclusion corroborated by the Coalition in its March 11, 2013 Public Comments.
Since 2006, the entire ecoregion occupied by the Lesser Prairie Chicken has been
undergoing sever drought comparable to the 1930‘s and 1950‘s, which exceeds a
minus 4 (severe to extreme) on the Palmer Drought Severity Index. The Coalition
has cited numerous literature references that Lesser Prairie Chicken populations
historically decline and recover remarkably following drought events, a
conclusion supported by WAFWA and the states.
86. The ongoing impact, intensity, magnitude, and difficulty presented by drought
was mentioned independently during the testimony of Ranchers Emick, Hixson,
Klemm, Commissioner Lewis, Senator Hineman and Senator Ostmeyer.
87. Mr. MacLeod testified the Listing Proposal is taking place during deep drought
conditions comparable to the 1930‘s and 1950‘s and that USFWS has not
adequately accounted for drought in its Listing Proposal.
88. In the December 11, 2012 Federal Register Notification, page 73868, USFWS
recognizes drought is “considered a universal ecological driver across the great
plains,” with prolonged drought capable of causing local extinctions of annual
forbs and grasses. Despite acknowledgement that drought significantly affects
entire ecological systems, the contribution of drought as a threat was not
evaluated or brought forward by USFWS.
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89. The official 2012 WAFWA Lesser Prairie Chicken population count was 34,440,
as to where the 2013 count stood at 17,616; WAFWA and the states believe
extreme population fluctuations are the norm for this species and KDWPT
recognizes “the new 2013 counts to be attributed with severe drought conditions
(not habitat loss).”
90. The record from previous droughts indicates populations of all gallinaceous birds,
such as the Lesser Prairie Chicken, to rebound remarkably when drought-stricken
regions receive adequate rainfall.
91. Newly formed habitat conservation programs, such as that contemplated by the
WAFWA Rangewide Plan, will take years to result in substantive habitat
improvements – as to where the KNRC Lesser Prairie Chicken Conservation
Management and Study Plan provides for ongoing conservation activities.
92. Dr. Zink pointed out listing the Lesser Prairie Chicken as a threatened species
under the Endangered Species act would have no effect on weather patterns or
climate change events.
93. In 1967 the Attwaters Prairie Chicken was included as one of the first species to
be protected under Federal Endangered Species protections. At the time of listing,
populations of Attwaters Prairie Chickens were estimated at 1,000 birds; current
populations of Attwaters Prairie Chicken languish at marginally over 100 birds.
By contrast and during the same time period, Greater Prairie Chicken populations
in voluntary conservation programs in Wisconsin and Minnesota have thrived,
increasing from 1600 birds to 3000.

Compensatory and Additive Mortality 94. Compensatory mortality is considered by biologists to be normal, natural and
necessary to maintain and balance population levels; additive sources constitute
human-induced contributions from individual threats that collectively add to and
thus contribute to overall population declines, such that existence of a species
may be threatened or endangered. Dr. Zink questioned the methodology in the
USFWS listing approach where independent threats were ―simply added together‖
apart from analysis of their individual, additive contribution, and he questioned
that USFWS has adequately demonstrated that human contributions exceed
compensatory levels.
95. In June of 2012, WAFWA and the 5 states urged USFWS to perform a
comprehensive threat analysis for the Lesser Prairie Chicken indicating their
awareness of the importance of such scientific analysis and its absence in the
Lesser Prairie Chicken technical record.
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96. USFWS has not performed a comprehensive threat analyses and has not
scientifically demonstrated in its Listing Proposal that individual anthropogenic
threats pose an extinction potential to the Lesser Prairie Chicken.

Structures, Disease and Predation 97. The hypotheses of whether Lesser Prairie Chickens demonstrate adversity to tall
structures, such as wind towers and power lines, was questioned as untested as
preferences for nest location vary with predator density in any given year.
Because raptors demonstrate adversity to wind towers, Lesser Prairie Chickens
have been observed in studies nesting closer to those structures during periods of
high raptor density. Nesting location choices vary with predator conditions and
density, and no scientific data implicating specific structure type(s) is available.
98. In June, 2012, WAFWA and the states noted that there are no studies to indicate
increased predation of adult nests or hatch-year birds originating from structures
is ―outside the range of natural variation.‖
99. WAFWA and the states concluded,
―Presently little is known on how wind power developments affect Lesser
Prairie Chickens and/or Lesser Prairie Chicken habitats. To date the
effects are speculative and not justification for listing, especially less
than 2% of EOR is expected to be developed for this [wind energy] use.‖

100. Dr. Zink testified that CESAR reviewed the same studies USFWS used in its
Listing Proposal. He stated that with respect to the threats posed by structures, the
authors of those studies themselves concluded, ―we have no reason to believe the
Prairie Chicken populations are being impacted severely by predation.‖
101. The increased threat of power lines and towers is purported by USFWS to result
in increased predation because those structures afford better perches and increased
vantage points for raptors. Dr. Zink reviewed other studies that conclude
―mammalian and reptilian predators have a greater influence on Lesser Prairie
Chicken mortality during the breeding season.‖ He went on to conclude because
―mammalian and reptilian predators don’t sit on top of telephone poles, the big
threat then, to us, seemed to be an insignificant one.‖
102. No raptor predation studies or data exist distinguishing power poles, wind towers,
pump jacks, and other structures selectively implicated by USFWS from raptor
predation threats posed by grain elevators, trees and bridges – bringing into
question the reasoning used by USFWS to selectively implicate specific energy
infrastructure.
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103. Dr. Zink reviewed studies used by USFWS in support of its Listing Proposal. He
testified the science to support the Listing Proposal was skewed to achieve a
particular outcome: [The listing] “has a bunch of internal inconsistencies. What
the paper [various studies] said, some of the things [for the Listing Proposal] were
just cherry-picked. I mean, the whole story wasn’t brought forward.‖
104. The Coalition previously concluded, in its Conservation Plan, that anthropogenic
(man-made) structures can present ―logistical impediments‖ but Lesser Prairie
Chickens routinely cross anthropogenic boundaries.
105. The literature demonstrates Lesser Prairie Chickens navigate across all
anthropogenic sources in search of forage, winter riparian areas, and preferred
mixed grass habitats.
106. The documented establishment of 68 new, previously undetected leks north of the
Arkansas River since 1960 represents a major northward range expansion of the
Lesser Prairie Chicken across road, power lines, bridges, an interstate-highway
corridor and other anthropogenic features.

Genetic Variability 107. In its listing document, USFWS tied habitat fragmentation with genetic variability
to demonstrate habitat fragmentation contributes to reduced genetic variation and
decline of the species‘ resilience to outside stressors.
108. Genetic variability determines if populations are resistant to changes in climate,
predation, competition and other stressors and thus may be extraordinarily
susceptible to risk of extinction. Dr. Zink testified that a very significant genetic
variability study (Hagen, 2010), employing a large number of biologists was not
referenced in the Listing Proposal. Using data obtained from the Hagen study, Dr
Zink and CESAR performed genetic variability analysis.
109. Dr. Zink and CESAR compared the genetic variability in existing Lesser Prairie
Chicken populations throughout Kansas, Colorado, and Oklahoma. His work
concluded Lesser Prairie Chicken populations contained just as much genetic
variability in Colorado and Oklahoma as in Kansas, with Kansas populations
being substantially larger than those in Colorado and Oklahoma. Dr. Zink
concluded his studies show none of the Lesser Prairie Chicken populations are
doing poorly, and he questioned why USFWS used some Hagen studies but
neglected others in its Listing Proposal.
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110. WAFWA and the states referred to the 2010 Hagen Study in preparation of the
June 2012 letter. WAFWA‘s positive inclusion and statement “according to
current information, genetic exchange is still occurring at a significant level to
maintain high genetic diversity for the species throughout a significant portion of
its range, despite fragmentation levels,” is indicative of their conclusion genetic
variability is not reason to conclude reduced populations of the Lesser Prairie
Chicken are susceptible to stressors of climate, disease and predation.
111. Dr. Zink concluded that reduced genetic variation is not occurring so existing
fragmentation trends are not exposing Lesser Prairie Chicken populations to
increased risk of extinction.
112. The wildlife agencies of the states as represented by WAFWA do not conclude
the science supports that genetic variability is a problem resulting from habitat
fragmentation.

Population Counting: Methodology and Trends 113. In its September, 2012 Lesser Prairie Chicken survey, WAFWA observed Lesser
Prairie Chicken monitoring and population counting methods differ markedly,
yielding data inconsistencies in population trends over time, lek size, range and
ultimately population status. Variations in survey methodology and scientific
assumptions, combined with the historical lack of coordination between
academia, state agencies, and others, has greatly complicated Lesser Prairie
Chicken population measurement and behavioral assessment efforts.
114. In June, 2012 WAFWA and the states recognized “limitations of current methods
used for population estimates. These shortfalls include survey bias, small sample
sizes, and access issues.”
115. In its 2013 Lesser Prairie Chicken count Kansas Department of Wildlife, Parks
and Tourism noted their data set to be incomplete due to missed routes.
116. Lesser Prairie Chicken seasonal migration habits result in differential annual
counts as the species relocates around local landscapes in search of favorable
habitat, forage, and nesting conditions.
117. Nicole Dick, BA Mathematics, MS Statistics, Professor of Statistics and
Mathematics at Garden City Community College, testified the Lesser Prairie
Chicken population data in the WAFWA Rangewide Plan understates the
populations of the Lesser Prairie Chicken because the surveys “only counted
some of the chickens” and the methodology of [WAFWA] “surveyed leks and
how they only counted some of the chickens.”
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118. Because Lesser Prairie Chicken counting methodologies only identify male
―booming‖ during the mating season, females remain unaccounted for; the
counting methodology simply doubles the number of audio-identified males,
therefore assuming a 1 to 1 ratio of males to females.
119. Variations in individual sampling units determine the accuracy of measure and
reliability of counting estimates because counting relies on audio detection of
Lesser Prairie Chicken lekking activities. Further accuracy limitations to
population counts include local topography, wind speed, season, institutional
variations in methodology, and protocol.
120. The detectability of Lesser Prairie Chicken lekking activities was determined to
be 5248 feet (less than 1 mile) in a published study co-authored by Heather
Whitlaw, Field Office Supervisor of the Kansas USFWS Office. In her study,
Whitlaw concludes at 5248 feet with optimum conditions audio detectability of
lekking activities is “equivalent to or below that of a whisper.” Her audibility
study verifies Lesser Prairie Chicken detectability to be further complicated by
topography, wind, weather and Lesser Prairie Chicken habitat conditions.
121. Lesser Prairie Chicken counting protocols correspond to roadway locations,
which in Western Kansas are often found at much greater distances than one-mile
intervals.
122. The Whitlaw Study asserts audibility limitations of Lesser Prairie Chicken
booming activities at greater than 1 mile will result in missed leks, reduced
population counts and skewed data sets throughout the entire Lesser Prairie
Chicken species candidate period.
123. Professor Dick concluded methodology used in the WAFWA Rangewide Plan
population counts underestimate the number of Lesser Prairie Chickens.
124. In its two day 2013 Lesser Prairie Chicken lek counting survey, Kansas
Department of Wildlife, Parks and Tourism counted only males, assumed males
attend all counted leks and that leks were detected at 1 mile intervals, in a ―degree
of bias[that is] is fairly consistent across years.‖ In its two-day 2013 count,
KDWPT notes spring 2013 data collection was incomplete ―due to un-surveyed
rates from previous years, and as a result data collection [for 2013 survey] was
incomplete.‖
125. Norman MacLeod testified the Lesser Prairie Chicken surveys were performed for
a maximum of 1% of the habitat concluding, “This is a very small sampling area
and likely represents a larger than acceptable potential margin of error in
population counts.”
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126. In their June 7, 2013 comments USDA/FSA/NRCS/FS note for any final rule that
“in order to forecast as the FWS is required to for a final rule, a metric that is
tied to the density or abundance of birds is needed before any determination is
made.”

Habitat Fragmentation 127. USFWS stands alone among government agencies in its assessment of habitat
fragmentation, population trends, grazing pressures, and collision mortality.
USDA, Forest Service, NRCS, WAFWA and the states are all on record as
disagreeing with USFWS‘s untested definition of fragmentation, population
trends, and hybridization of the Lesser Prairie Chicken.
128. In its December 11, 2012 listing document, USFWS cites “historic, ongoing and
probable future fragmentation” of Lesser Prairie Chicken habitat as the primary
factor for range contraction, and it suggests the compound effect of stressors and
threats to be synergistic as the range of the Lesser Prairie Chicken further
contracts—resulting in additional population declines of the Lesser Prairie
Chicken.
129. In September, 2010 the Threatened and Endangered Task Committee appointed
by the Secretary of Kansas Department of Wildlife, Parks and Tourism
determined Lesser Prairie Chicken populations experience large variations in
population density despite minimal loss in habitat.
130. On September 1, 2010 the Secretary of Kansas Department of Wildlife, Parks and
Tourism accepted recommendations from the Threatened and Endangered Task
Committee that denied a Petition by the Kansas Ornithological Society to list the
Lesser Prairie Chicken as a Kansas State threatened species.
131. In June, 2012 WAFWA and the states observed that fragmentation has
contributed to historical population declines and that recent conservation
programs have slowed habitat fragmentation.
132. WAFWA and the states are on record as disagreeing with the science presented in
2008 and 2010 USFWS listing-priority and Candidate Notice of Reviews (CNOR)
determination process:


CNOR are based upon risk assumptions and projections, as to where states
have hard science on fragmentation trends;



Since the Lesser Prairie Chicken has become a candidate species,
populations of the bird have undergone a 3-fold range expansion in
Kansas, and 25% increase in estimated occupied range (EOR);



Lesser Prairie Chicken populations have stabilized or are increasing
depending upon habitat type;
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As of June, 2012 the feared return of Conservation Reserve Program
(CRP) land to agricultural pursuits has not occurred; according to
NRCS/FSA the CRP program over the short term has witnessed an 11%
decrease between 2008 and 2011, but long term trends since 1998
demonstrate an overall 3% net gain in CRP enrollment;



The assumption that expiration of individual CRP contracts translates into
land being taken out of Lesser Prairie Chicken habitat is not accurate;



Attrition of CRP enrollments is partially a result of NRCS and FSA
programs becoming more discriminatory and excluding marginal lands
once accepted in the program;



The NRCS/CRP SAFE program, specifically aimed at Lesser Prairie
Chicken conservation, retains 126,824 acres (of the available 147,600
acres) under long-term contracts;



Successes of 5-State Watershed Action Team (SWAT) programs are
reported by NRCS to provide measurable conservation practices,
translating directly into reductions in habitat fragmentation;



A significant portion of Lesser Prairie Chicken habitat remains in Lesser
Prairie Chicken conservation plans and programs controlled by Federal
and State agencies through Candidate Conservation Agreement with
Assurances (CCAA) related programs:


279,998 Texas Acres in Lesser Prairie Chicken farming and
ranching CCAAs and 971,533 acres in wildlife management and
programs;



1,523,573 New Mexico and 97,335 Oklahoma acres in grazing
programs;



1,024,691 5-state acres in grazing cost-share programs; and,



187,864 New Mexico acres, 11,000 Colorado acres and 20,989
Oklahoma acres in habitat protection programs.

133. In its June 7, 2013 comments the federal agencies responsible for the CRP
program, USDA/NRCS/FSA/FS, note CRP acreage remains stable at 86% and the
threat of expiring CRP contracts and potential extirpation of the Lesser Prairie
Chicken due to decreased habitat ―requires further examination:‖
―An examination of current data of CRP acreages and LEPC populations
indicates that CRP acreage has remained relatively stable over the past 20
years and LEPC populations in this region are projected to increase with
virtually no likelihood of extirpation in the next 30-100 years (Garton 2012).
An analysis that compared the location of expired CRP fields to the 2010 NAIP
imagery in Kansas indicated that 86 percent of the acreage was still in grass.
Not only were these acres still in grass cover but were located in areas of
significant conservation need for LEPC, suggesting that the threat of grassland
loss through expiration of CRP contracts requires further examination.”
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134. Relocation and establishment of 68 new Lesser Prairie Chicken leks north of the
Arkansas River between 1998 and 2011 indicates adaptability of the species to
conditions and resilience to habitat fragmentation.
135. Dr. Zink testified Lesser Prairie Chickens migrate to varying habitat regions
throughout the year for lekking, breeding, roosting and feeding, which means
transition across habitat ―edges‖ is routine and normal behavior; he characterized
routine transitions of Lesser Prairie Chickens as ―normal behavior‖ and not of
concern with respect to biological traps, sinks, or impediment to survival from
edge concerns purported in the listing document.
136. In its Lesser Prairie Chicken Conservation Plan, the Coalition recommended land
multi-use studies to determine the minimum baseline Lesser Prairie Chicken
population level parcel and habitat sizes necessary to support 6 to 10 leks and
minimum nesting, breeding, roosting and feeding activities.

Grazing 137. The USFWS and NRCS Conference Report > Conference Opinion > Biological
Opinion process has codified Conservation Practices mandatory to NRCS
contracts under the Upland Wildlife Habitat Management and other NRCS
programs. Under Standard Conservation Practice 528, ―Prescribed Grazing,‖
routine agricultural livestock grazing would be highly regulated and subject to
Conservation Practice 645, ―Upland Wildlife Habitat.‖
138. Conservation Practice 645 of the Biological Opinion imposes grazing restrictions
and is purported to ―improve and maintain desired plant species composition,
quality, vigor and a vegetative structure mosaic,‖ as well as ―increase forage
quality for grazing and browsing animals’ health and productivity.‖
139. Conservation Practice 645 allows the ability of federal agencies “to modify
existing infrastructure [on private property] to reduce or eliminate potential
adverse effects resulting from those structures,” and requires preparation of an
Environmental Evaluation for each property receiving funding.
140. Conservation Practice 645 allows establishment of permanent photo locations on
private property. Conservation Practice 645 allows access to private property ―on
a regular basis‖ for ―evaluation of habitat conditions.‖
141. In its December 11, 2012 Federal Register Notification, USFWS recognized the
lack of science, studies, and information on grazing throughout the 5 State region:
“Although documented, the significance of direct livestock effects on the
Lesser Prairie Chicken is largely unknown, detailed rangewide
information is lacking on the extent, intensity, and forms of recent
grazing, and the associated effects on the Lesser Prairie Chicken.”
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142. Immediately thereafter USFWS speculates:
“However, livestock grazing occurs over such a large portion of the area
currently occupied by lesser prairie-chickens that any degradation of
habitat it causes is likely to produce population-level impacts on the
lesser prairie-chicken.”

143. In its June 7, 2013 comments the agencies responsible for farm programs, e.g.
USDA/FWA/NRCS/FS specifically refer to the threat posed by livestock grazing
as a ―notion,‖ and they collectively are on record as vehemently defending
livestock grazing as an effective tool for range management:
“There is significant scientific disagreement regarding the assumption
that livestock grazing occurring over a large portion of the LEPC
occupied area degrades habitat and causes population-level impacts on
the LEPC. NRCS data refute this notion. Well-managed grazing lands
can be high quality LEPC habitat. Further, NRCS has worked with
ranchers to implement over 1 million acres of prescribed grazing
management in the LEPC range, contributing to improved rangeland
health. Using National Resource Inventory data, NRCS initial analyses
show that rangeland health and vegetation conditions for LEPC are not
as impacted or overgrazed as the proposed rule supposes.”

144. Clint Pearson, banker, 5th generation rancher and manager of ranches in 5 Kansas
counties, testified that the NRCS CRP Program can be an impediment to the
Lesser Prairie Chicken habitat. Because grazing is either not allowed or heavily
restricted on CRP lands, the result is a homogeneous plant community that
impedes Lesser Prairie Chicken mobility.
145. Mr. Pearson testified grazing is a powerful tool in land management and historic
―mob grazing‖ patterns that tear up and aerate land making it more productive for
livestock and the Lesser Prairie Chicken.
146. Ken Klemm, Sherman County Commissioner, buffalo ranch owner, and holistic
conservationist, testified grazing is a natural part of the system, and mob grazing
of millions of buffalo was beneficial to Lesser Prairie Chickens as the two
“evolved together, cohabitated together and could exist in perfect harmony
together.”
147. Commissioner Klemm read into the record a firsthand account from 1860 by
author and lay ornithologist J.R. Mead. Mead recounts firsthand knowledge of
buffalo grazing habits where wave after wave of buffalo herds would pulverize
the landscape to ―innumerable parallel paths.‖ The buffalo would eat all the
vegetation ―close to the ground.‖ Mr. Mead goes on to write how the whole
country, following grazing patterns, would reestablish itself to an appearance of a
“well-kept park belonging to an English nobleman.”
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148. Rancher Keith Edwards corroborated Commissioner Klemm‘s testimony that
buffalo trampling contributes to grass recovery. He gave testimony that rather
than being a threat, grazing is a tool for effective ecosystem management.
149. Mr. Edwards, in testimony corroborated by Commissioner Klemm, discussed
holistic management principles by international grazing conservationist Allan
Savory. The carefully planned holistic principals discussed by Mr. Edwards and
employed by Commissioner Klemm demonstrate in practice improved vegetative
diversity, quality and abundance that results in improved Lesser Prairie Chicken
habitat.
150. Mr. Edwards testified that at holistic management seminars he has attended,
experts presented aerial photographs of lands demonstrating abundant vegetation
on mob grazed lands and ―sparse‖ vegetation on adjacent, government-managed
lands.
151. Mr. Edwards concluded his testimony that mob grazing increases grass diversity
and that restricting grazing will decrease the chance for survival of the Lesser
Prairie Chicken.
152. Nikki Schwerdfeger, Hamilton County Commissioner and 3rd generation farm and
ranch owner, testified as a girl her grandparents told about the Lesser Prairie
Chicken lekking season to observe and enjoy the species; over time she witnessed
introduction of center pivot sprinklers, fencing, and increased agricultural
activities across their hundred-year-old farmstead.
153. Commissioner Schwerdfeger testified introduction of modern agricultural
practices have sustained forage and alfalfa for the Lesser Prairie Chicken.
154. Commissioner Schwerdfeger‘s testimony is corroborated by detailed comments
KNRC filed with USFWS on March 11, 2013.
155. Commissioner Schwerdfeger said that her 15 quarters of ranch land continues to
support Lesser Prairie Chicken lekking, nesting, and foraging activities, and
declines in Lesser Prairie Chicken, songbird, quail, and other fowl populations are
due to drought conditions witnessed throughout the region. She stated the Lesser
Prairie Chickens have “adapted to farm life.”
156. Commissioner Schwerdfeger testified her land is a prime candidate to collect
mitigation monies from the WAFWA Rangewide Plan, and that she could “be a
bad neighbor and say, okay there is money in it for me. Let me have it. But the
Lesser Prairie Chickens will survive without paying me to do the things I am
already doing.”
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WAFWA RANGEWIDE PLAN
157. In June, 2012 WAFWA and the states concluded local conservation practices are
sufficient and that scientific and commercial information indicates the Lesser
Prairie Chicken is not now or in the foreseeable future threatened, rendering the
need for federal intervention unnecessary:
―We conclude, with existing habitat conservation practices being
implemented to reduce habitat fragmentation, and the best scientific and
commercial information available, the LPC is not now, or in the
foreseeable future, threatened by predation or disease to the extent that
listing under the ESA as a threatened or endangered species is
warranted at this time.‖

158. In its September 1, 2010 memorandum the Secretary of Kansas Department of
Wildlife and Parks (KDWP) accepted recommendations from its Threatened and
Endangered Task Committee that KDWP should not list the Lesser Prairie
Chicken as a State Threatened Species.
159. The reasoning used by the Kansas Department of Wildlife and Parks Threatened
and Endangered Task Committee in concluding listing of the Lesser Prairie
Chicken was unnecessary included:


―Documentation of over 200 lek sites north of the Arkansas River since
1990 in an area where the Lesser Prairie Chicken population was sparse
or nonexistent;‖



“The Threat of habitat loss due to expiring CRP contracts has lessened
due to federal agricultural policies that target renewal of CRP contracts
to focus on Lesser Prairie Chicken habitat. One of the Conservation
Priority Areas in Kansas is specifically designated for the Lesser Prairie
Chicken;”



“The threat of habitat fragmentation from energy development remains an
uncertainty, but recent efforts to protect Lesser Prairie Chicken habitat
are recognized;”



“There is currently not enough known about the effects of energy
development on Lesser Prairie Chicken habitat to assume developed areas
will preclude Lesser Prairie Chicken use;”



“Several ongoing and pending conservation actions directly or indirectly
target habitat used by the Lesser Prairie Chicken;” and,



“The majority of the ad hoc committee of Prairie Grouse Experts
recommended that the Lesser Prairie Chicken remain unlisted in Kansas.”

160. The first sentence of the introduction section of the WAFWA Rangewide Plan
states [the plan] ―is intended to preclude the need to list the Lesser Prairie
Chicken under the Endangered Species Act of 1973, as amended (ESA).”
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161. In testimony given before the Hearing Council, Keith Sexson stated the intent of
the WAFWA Rangewide Plan is to ―preclude a listing.”
162. The purpose that the WAFWA Rangewide Plan is designed primarily to ―preclude
a listing‖ is corroborated in testimony by Jim Pittman at the Public Hearing, in
coordination meetings, on slide presentations and in correspondence.
163. At the Public Hearing, when asked if USFWS has adequate scientific and
commercial information upon which to base their proposed listing of the Lesser
Prairie Chicken, Mr. Sexson stated Kansas Department of Wildlife, Parks and
Tourism had “not taken a position on the information that they [USFWS] have
available to essentially go forward with a proposed listing.”
164. Keith Sexson was the primary recipient of the September 1, 2010 Memorandum
where then Secretary Hayden accepted the position of the Threatened and
Endangered Task Committee that the Lesser Prairie Chicken not be listed as a
state threatened species.
165. Keith Sexson was the author of the June 2, 2012 letter to Dr. Benjamin Tuggle on
behalf of WAFWA and the states that concluded the best science and commercial
information do not support a federal determination that the Lesser Prairie Chicken
is threatened or a listing necessary for its continued existence.
166. Norman MacLeod, endangered species and public policy expert and former
executive director of Environmental Sciences Independent Peer Review Institute,
testified that as of November 5, 2013 Kansas Department of Wildlife, Parks and
Tourism had sold 3,723 Lesser Prairie Chicken Hunting Permits at $2.50 each.
167. Mr. MacLeod concluded due to the number of available hunting permits and the
ongoing hunting season, Kansas Department of Wildlife, Parks and Tourism does
not believe the Lesser Prairie Chicken ―is in sufficiently dire straits to warrant
listing under the ESA.”
168. Jim Pitman testified that there had been numerous conferences ―at the technical
and at the administrative levels” between WAFWA, USFWS and a select portion
of the oil and gas industry during preparation of the mitigation portion of the
WAFWA Rangewide Plan.
169. Jim Pitman testified the primary target of WAFWA mitigation is “big
industries;” and that participation by oil and gas organizations is specifically
what the service “has indicated they’re going to review when they evaluate the
effectiveness of our plan.”
170. Mr. Pitman testified that USFWS, individual companies from the oil and gas
industry, and WAFWA were involved in the “permitting-process” discussions
and of the WAFWA Rangewide Plan because CCAAs have been tested in court.
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171. A select group of oil and gas companies participated with WAFWA in defining
the mitigation cost structure for the WAFWA Rangewide Plan.
172. Mr. Pittman testified local government was not involved in scoping or
development of the WAFWA Rangewide Plan and no attempt was made to
contact individual counties; participation of the counties was only sought in
public meetings and comment periods following completion of the draft WAFWA
Rangewide Plan and subsequent revisions.
173. The WAFWA Rangewide Plan proposes a 17-seat Advisory Committee that
reports to a WAFWA Initiative Council comprised of non-elected members from
the 5-state Fish and Wildlife Agencies. The 17-seat Advisory Committee would
be comprised of industry, Non-Governmental Organizations (NGO), and other
interested parties, along with 3 seats allocated among the 197 counties throughout
the area regulated by the WAFWA Rangewide Plan.
174. The WAFWA Rangewide Plan proposes to put 197 local government counties on
the same advisory platform as NGOs, all competing for three advisory seats.
175. Verbal testimony by senior management representatives of Wheatland Electric
Cooperative, Sunflower Electric, Kansas Electrical Power Corporation, CMS
Electric Cooperative and the statewide organization Kansas Electric Cooperatives
(KEC) revealed that none of those companies or associations were contacted by
WAFWA representatives for review, comment or opinion during preparation of
the mitigation cost portion of the WAFWA Rangewide Plan.
176. Kansas Electric Cooperatives‘ CEO Bruce Graham testified the “only certainty,
after reviewing the [WAFWA Rangewide] Plan, is that mitigation will be onerous
and costly.” He went on to testify the WAFWA Rangewide Plan will conflict
with other Kansas state economical programs, such as the Rural Opportunities
Zone Initiative, and that implementation of the mitigation portion would impact
affordable housing, development and raise the cost of new rural infrastructure.
177. Mr. MacLeod testified that in his review of the WAFWA Rangewide Plan,
“WAFWA envisions collection of a quarter of a billion dollars in enrollment and
mitigation fees over the course of 10 years,” and “the KNRC alternative would
achieve similar goals at far lower expense.”
178. At two points during his testimony, Mr. Sexson states the WAFWA Rangewide
Plan would ―prohibit disruption‖ of economic activity “in an area vital to state
and national interest.”
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179. Mr. Sexson testified he was not familiar with the safeguards to the human
environment ensured by the NEPA process; the focus of the WAFWA Rangewide
Plan was to provide a strategy to eliminate threats perceived by USFWS in order
to preclude a listing. He also shared that there were no assurances that the
WAFWA Rangewide Plan would be accepted by USFWS nor had Kansas
Department of Wildlife, Parks and Tourism considered what would become of
pre-enrollment mitigation monies from industry if USFWS listed the Lesser
Prairie Chicken but rejected the WAFWA Rangewide Plan.
180. Kansas Department of Wildlife, Parks and Tourism has contributed to preparation
of a federally endorsed plan without being familiar with the fundamental federal
procedural and economic requirements that balance human and natural
environments.
181. Mr. Graham testified calculations made by KEC would raise the cost of
distribution lines by $11,000 to $22,000 per mile and transmission lines by
$870,000 per mile, and that the not-for-profit electric cooperatives that occupy the
Lesser Prairie Chicken range have no alternative but to pass those increased cost
to member consumers, with the statement, “every mile of line that they have to
construct is going to mean visible dollars on the electric bill.”
182. Lynn Freese, Director of Member Services for Wheatland Electric Cooperative
(WEC) that services 14 counties in the range of the Lesser Prairie Chicken,
testified that of the 48-mile-average of distribution line WEC constructs per year,
WEC would be facing “an additional cost exposure of over $550,000 per year.”
He testified WEC would be, by law, allowed to pass 90% of those costs on to
customers, which would result in an estimated 1% escalation of all electrical rates
per customer, per year.
183. Wheatland Electric Cooperative estimates 90% of the increased costs would be
borne by new development, and over a 25 year period, the WAFWA Rangewide
Mitigation proposal would add $13,750,000 in costs in WEC‘s service territory
alone.
184. Wheatland Electric Cooperative concluded their analysis of WAFWA Rangewide
Plan‘s mitigation costs by stating:
“Imposing these costs on member/consumers of Wheatland Electric will
assuredly have a negative impact on new development, as well as the
existing member/consumer base, especially those in the lower income
brackets who tend to be elderly and minorities.”
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185. Kirk Thomson, General Manager of CMS Electrical Cooperative, testified the
mitigation costs under WAFWA Rangewide Plan would have a direct impact on
rural populations, and those costs would disproportionally fall on folks in the
western part of Kansas.
186. Mr. Thompson stated construction costs for a mile of distribution line in Chat 2
Habitat would double, and his calculations indicate a new development could cost
a homeowner an additional $300 per month over a typical 60-month contract
period.
187. Mr. Thompson stated that individual landowners wishing to develop their
property would themselves be faced with pass-through costs contemplated by the
mitigation portion of the WAFWA Rangewide Plan because territory serviced by
cooperatives “does not have developers to front or share costs.”
188. Mr. Thompson questioned why the costs to conserve the Lesser Prairie Chicken because of the impacts of increased electric rates - should fall only to those in
Western Kansas, and not the entire state or even the nation.
189. Scoping and primary preparation of the WAFWA Rangewide Plan has taken
place without the involvement of or input from the 32 member KNRC Coalition.
190. The cost portion of the WAFWA Rangewide Plan has been prepared in concert
with and input from only a small portion of affected industries.
191. The organizational structure of the WAFWA Rangewide Plan provides a limited
role and advisory-only capacity for local governments.
192. The WAFWA Rangewide Plan, prepared using federal monies and with federal
oversight, does not consider the cost implications to the human environment,
industry, local government, minorities, families and local disadvantaged
populations.
193. The WAFWA Rangewide Plan neglects to consider the downstream and long
term cultural impacts and social cohesiveness issues that could arise from costs
associated with its mitigation proposal.
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LAND USE
Conservation Easements 194. Conservation Easements are land title encumbrances that impose specific and
detailed requirements on landholders such as buffer zones; riparian setbacks; land
use and access restrictions; livestock and management requirements; imposition
of inspection rights; structure construction, design, location or removal
restrictions. Conservation Easements form the heart of the WAFWA Rangewide
Plan with 25% of revenues proposed to purchase ―In Perpetuity‖ habitat
easements for Lesser Prairie Chicken habitat.
195. Examples of Conservation Easement programs cited in the WAFWA Rangewide
Plan include the 4,183-acre Nature Conservancy Wilhite Ranch and 1,293-acre
Lowe Ranch State Habitat in Prowers County, Colorado.
196. Prowers County, Colorado is located in Lesser Prairie Chicken habitat
immediately adjacent to Coalition members across the Kansas state border.
197. Two large Prowers County ranch and land owners, Ms. Jillane Hixson and Ms.
Valerie Emick, gave testimony about firsthand experience with Conservation
Easements.
198. Ms. Hixson is a 3rd generation rancher and landholder; The Hixson farm dates
back to the 1890s at which time her forefathers homesteaded the property she now
manages.
199. In 2003, the Hixson family entered into a newly-legislated Colorado Conservation
Easement Program and subdivided 150 acres of prime property valued at
$12,000/acre ($1.8 million) into 3 separate Conservation Easements.
200. The Colorado Conservation Easement Tax Statute is based upon Internal Revenue
Service (IRS) standard 26 USC170(h).
201. When the Colorado Conservation Easement program was initiated, thousands of
prospective landholders attempted to participate in the program, and the $265
million claim to tax exemptions quickly overwhelmed the $20 million planned by
Colorado for the Conservation Easement program. This resulted in a decision
within Colorado Department of Revenue (CDOR) to implicate state-certified
conservation easement appraisers.
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202. The Hixson Conservation Easements were appropriately inspected by Colorado
state certified appraisers, all conservation forms were completed, and staterequired studies done according to policies. Following execution of the
Conservation Easements, tax incentives were granted by the State of Colorado
and the tax exemptions were transferred to a number of Conservation Easement
purchasers.
203. In 2007 conflicts arose between CDOR, IRS, and the Hixson family over the
value of the Hixson Conservation Easements even though the easements were
appraised, certified and all procedures for their recording were precisely followed.
204. In 2011, CDOR appraised the Hixson property at a value of $0 per acre, and
assigned penalties and back taxes of $1,560,000. The CDOR determination was at
odds with formal determinations made by the IRS, who held the Hixson
Conservation Easements retained value according to their 170(h) standard.
205. In addition to their property having been devalued from $1.8 million to $0 and the
cost of lawyers, accountants, appraisers, stress and time, Ms. Hixson testified their
family is still facing 34 law suits from individuals who purchased the
Conservation Easement tax credits under the State approved program.
206. Ms. Hixson testified about another Conservation Easement holder in Winter Park,
Colorado who also participated in the Colorado Conservation Easement Program
and holds property valued by CDOR at $0 - while neighboring properties
routinely sell for $60 million.
207. In the event of bankruptcy, the Hixson land containing Conservation Easements
will be auctioned for the value of the land minus the encumbrances; the land can
then be purchased by the Conservation Easement holder or Land Trust Company,
who are the only entities that can remove the Conservation Easement restrictions
from the title. The land can then be resold for market value.
208. In 2008 the Colorado Legislature revised the Conservation Easement Statute and
applied the law retroactively, negatively affecting all landholders who entered
into Conservation Easements between 2003 and 2008.
209. Ms. Hixson went on to testify that the CDOR has rejected 800 appraisals from the
period of 2003 - 2007.
210. The Conservation Easement restrictions remain on the Hixson property.
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211. Valerie Emick, a 3rd generation rancher, owns a large ranching and wind farm
operation also in Prowers County, Colorado. In 2005, Ms. Emick and her family
donated 13 parcels of high quality land to the Conservation Easement program,
one containing a gravel pit operation. Ms. Emick testified due to problems with
the Conservation Easement program, that the State of Colorado (CDOR) has
valued their land at $0 per acre.
212. The Emicks donated 5 easements for $794,000 in tax credits and to-date have
spent $340,000 in legal fees stemming from law suits associated with purchasers
of their Conservation Easements tax credits. Ms. Emick described how the
Colorado system does not allow for buyers and sellers of Conservation Easement
tax credits to share information, complicating fact-finding.
213. Ms. Emick believes Conservation Easement land devaluations could happen in
Kansas and Conservation Easements are a way for states to make up budget
shortfalls and the government to gain control of private lands - testimony that was
corroborated by Ms. Hixson.
214. In the October, 2013 version of the WAFWA Rangewide Plan, page 78, WAFWA
proposes a 3,929,600 acre set aside for Focal Areas and a 500,480 acre set aside
for Connectivity Zones in Kansas. USFWS has accepted a minimum goal of 25%
lands to be set aside by in perpetuity Conservation Easements (but desire 50% or
more.)
215. Based upon the Hixson and Emick property devaluation experience and current
average NRCS land-value of $1,900 per acre, the USFWS goal for the 1,107,520
acres of habitat set aside of Focal and Connectivity lands could result in a
devaluation of $2,104,288,000 - before additional consideration that Conservation
Easements result in mineral-right devaluations, split-estate issues and access
concerns.

Split Estates 216. Mr. Freese testified Wheatland Electric owns several thousand acres of restored
Lesser Prairie Chicken habitat in Kearny and Finney Counties – land that is an
“ideal candidate to be enrolled in the WAFWA Mitigation Program.”
217. Mr. Freese indicated under the current WAFWA Conservation Plan, subsurface
mineral right holders across the many thousands of acres of Lesser Prairie
Chicken range could experience difficulty accessing their water and mineral rights
if the land is set aside in the WAFWA Conservation Mitigation program.
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218. Mr. Freese articulated a scenario that as Lesser Prairie Chicken populations on
lands in mitigation programs increase and birds migrate to adjacent properties,
conflicts between adjacent landholders will arise because some lands will not be
in conservation programs.
219. Mr. Freese testified there is ―gas production under every square foot‖ and oil
production ―under certain portions‖ of Wheatland property and if Wheatland
were to allow Conservation Easements on the surface then access for drilling pads
and new wells could be prohibited. Because subsurface rights for the Wheatland
properties are held by others, he recounted a situation where lawsuits will result
because subsurface rights holders will be denied access by conservation easement
provisions on the same tract of land.
220. Counties derive tax revenue from oil and gas production.
221. Mr. Pitman speculated that if conflicts arose between a mineral rights holder and a
landholder enrolled in conservation, the conflict would be sent to the advisory
board of WAFWA. This approach would remand split estate disputes to an
unelected board partially comprised of foreign nationals to redress American land
disputes.
222. Mr. Sexson testified the states would retain management authority over ―resident
fish and wildlife‖ lending uncertainty to the role of the state and WAFWA in
redressing split-estate conflicts.
223. Commissioner Klemm read into the record the Third Amendment of the Kansas
Bill of Rights, and pointed out there is no mechanism to exercise the right for
redress of grievances under the Kansas Constitution or the First Amendment of
the U.S. Constitution in the WAFWA Conservation Plan.
224. Commissioner Klemm drew attention to the fact that Kansas Department of
Wildlife, Parks and Tourism has no authority under the Executive Branch of
government to ―assess fees to private property, both land and improvements;‖ and
he has not heard of the legislature granting such authority.
225. Because WAFWA has no authority and thus would only be the administrator of
the WAFWA Conservation Program, and because Kansas Department of
Wildlife, Parks and Tourism has no jurisdiction over the split estate issue, any
issues arising from split estate problems would be left to land owners and
mineral-rights holders.
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COMPLIANCE WITH FEDERAL STATUTES AND EXECUTIVE
ORDERS
226. The Statutes, EOs and CEQ Regulations cited in the Kansas Natural Resource
Coordination Plan assure local government receives accurate information,
appropriate review of alternatives, reasonable assessment of economic
consequences, prior notification of federal proposals, reasonable opportunity to
vet issues and ample time to understand the implication of federal proposals on
the human and natural environments.
227. Federal Statutes, EOs and CEQ Regulations cited in the Kansas Natural Resource
Coordination Plan assures federal agencies preparing proposals will carefully
consider the potential economic consequences, risk to private property from
incidental property takes, impacts to agriculture and have published a reasonable
understanding of the implications for the proposed Major Federal Action.
228. Mr. Carlson testified that KNRC personally reviewed with USFWS the Natural
Resource Coordination Plan and the FLPMA ESA requirement to take into
account local plans.
229. KNRC has been precise in its correspondence and consistent in its expectation
that USFWS adhere to the CEQ, NEPA, Regulatory Flexibility Act and EO
mandates that balance human and natural environments.
230. At the November 1, 2013 Coordination Meeting Number 2, USFWS stated
objections to KNRC‘s interpretation of Statutes, EOs and CEQ Regulations and
has since refused to address, respond to or communicate with KNRC details of its
objections to KNRC.
231. Department of Interior Solicitor Dana Jacobsen refused repeated overtures to
attend the KNRC Public Hearing or further comment on USFWS‘s stated
disagreement of the authorities in the KNRC Plan.
232. There is no indication in the Public Record USFWS has performed the required
Quantitative Regulatory Flexibility Analysis regarding the economic impact to
small entities and businesses in the region covered by the Lesser Prairie Chicken
Listing Proposal.
233. There is no indication USFWS has accounted for unintended consequences,
performed a comprehensive cost/benefit analysis using local data, statistics and
history, evaluated the aggregate cost/benefit to the human and natural
environments, or attempted to select the least net-cost alternative.
234. The Listing Proposal is silent on the evaluation of impacts to private property and
other potential, unnecessary takings required by EO 12630.
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235. USFWS personnel have stated, at Coordination Meeting Number 2, its intent to
not perform an Environmental Assessment (EA) or Environmental Impact
Statement (EIS) as required by the National Environmental Policy Act and
Council on Environmental Quality.
236. KNRC has brought USFWS‘s attention to the obligation to perform an
Environmental Assessment and the application of recent decisions from the 10th
Circuit Court of Appeals.
237. USFWS continues to ignore the Coalition‘s position that applicability of the 1995
ruling by the 10th Circuit Court of Appeals that Catron County Board of
Commissioners v. USFWS supersedes its own interpretation the EIS is not
required “as a matter of law.”
238. USFWS is unresponsive to the Coalition‘s position that it must account for private
property land interests and public health and safety as required by EO 13352. By
continuing to ignore the Lesser Prairie Chicken Conservation, Management and
Study Plan, USFWS is disregarding EOs 12372 and 13575 requiring federal
agencies to utilize local plans and processes and accommodate concerns by local
elected officials.
239. The FLMPA requirement for federal agencies to attempt consistency with local
plans ―to the maximum extent possible‖ necessitates USFWS attempt to reconcile
differences with the KNRC Natural Resource Conservation, Management and
Study Plan and reconcile its endorsement of the WAFWA Rangewide Plan to the
local KNRC Plan.
240. In not performing the minimum required economic and social impact studies,
USFWS has not considered the impact of the Listing Proposal on minorities, lowincome populations and families as required by EOs 12898 and 12250.

Critical Habitat 241. In the December 11, 2012 Listing Proposal, USFWS stated it has determined
“designation of critical habitat to be prudent but not determinable at this time.”
Webster‘s Dictionary of 1828 defines ―prudent‖ as ―cautious; circumspect; wise;
careful of enterprises, measures or actions.‖
242. The WAFWA Rangewide Plan endorsed by USFWS proposes four geographical
ecoregions comprising the Lesser Prairie Chicken range, and within those zones
are ―Focal Areas‖ and ―Connectivity Zones‖ deemed essential to conservation of
the Lesser Prairie Chicken - requiring special management and protection.
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243. By endorsing the WAFWA Rangewide Plan, USFWS has geographically
identified ecoregions, focal areas and connectivity zones that are critical habitat
by definition in Endangered Species Act Section 3(5)(a).
244. Mr. Pitman gave testimony that WAFWA used the term ―Crucial Habitat‖ instead
of ―Critical Habitat‖ so as intentionally not to be clear in the geographic
designation of the Lesser Prairie Chicken habitat.
245. Mr. Pitman indicated if USFWS were designating areas of critical habitat, ―they
would probably want to identify areas just where the birds are located, and
currently high quality habitat‖ and that the WAFWA Ecoregions, Connectivity
Zones and Focal Areas ―may be good for that purpose.‖
246. Executive Director Carlson testified that there is no distinction between the words
―crucial‖ and ―critical‖ when it comes to the intent and implementation of the
WAFWA Rangewide Plan.
247. Hearing Officer Fred Kelley Grant pointed out that when USFWS pointed to the
ecoregions and strongholds in the Federal Register Notification, they are
identifying Critical Habitat; he went on to say,
“USFWS is attempting to divide the statute that says when they list
[a species] they shall designate critical habitat: they’ve tried to
divide it so that all they do is list it, and they [USFWS] say we’re
not designating critical habitat so we don’t have to go through
NEPA, but in fact, they are.”
248. USFWS has proposed four Ecoregions with Connectivity Zones in its Listing
Proposal that contain specific, geographic focal areas occupied by the Lesser
Prairie Chicken that contain habitat essential to conservation and which require
special management protections.
249. By endorsing the WAFWA Rangewide Plan, USFWS has designated Critical
Habitat for the Lesser Prairie Chicken.

36

CONCLUSIONS
Coordination


The Secretary of Interior has demonstrated full understanding of the
statutory and administrative coordination requirement through its action
with local government in the Logan County, Kansas, Black-footed Ferret
introductions and in multiple locations nationwide.



Throughout the preparation, publishing and the promotion of its Lesser
Prairie Chicken Listing Proposal and special 4(d) Rule, the Secretary has
willfully neglected coordination with 39 Western Kansas local governments.



By ignoring repeated requests to attend the Kansas Natural Resource
Coalition (KNRC) Public Hearing or provide any response of its stated
disagreement with KNRC‘s use of authorities in the Natural Resource
Coordination Plan and its Lesser Prairie Chicken Conservation,
Management and Study Plan, the Secretary has deliberately refused to
coordinate with local government.



By dispatching field-level staff to attend crucial and time sensitive
coordination meetings - despite specific requests for personnel
commensurate to the issues - USFWS has disregarded the importance,
timeliness and significance of local coordination efforts germane to the
Lesser Prairie Chicken Determination Process.



Through willful and ongoing disregard for the Lesser Prairie Chicken
Conservation, Management and Study Plan adopted by 32 member Kansas
Counties that predominate Lesser Prairie Chicken habitat, the Secretary is
missing an integral conservation component fundamental to an accurate
determination under Section 4 of the Endangered Species Act.



By continuing to ignore KNRC‘s plea to attempt consistency between the
USFWS-endorsed Western Association of Fish and Wildlife Agencies
(WAFWA) Rangewide Plan and the KNRC Lesser Prairie Chicken
Conservation, Management and Study Plan the Secretary has neglected
statutory responsibility and fallen short of the standard required of federal
agencies to keep apprised of, assist with and reconcile inconsistencies
between local plans.



Throughout the experimental Black-footed Ferret introduction project
USFWS has knowingly violated local ordinances, provided incomplete
information and perceptively misled Logan County commissioners during
on-the-record coordination meetings.
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Because the Secretary has not taken into account the 32-County KNRC
Lesser Prairie Chicken Conservation, Management and Study Plan
whatsoever, the Secretary is not in a position to make a sound, fullyinformed, scientific determination of the present and future risks to the
Lesser Prairie Chicken under ESA Section 4(b).

Science, Data and Technical Considerations


The Secretary demonstrated that the USFWS lacked sufficient scientific
information upon which to base a defensible ESA listing decision for the
Lesser Prairie Chicken by extending the decision deadline to remedy the
Service‘s lack of information. Despite the availability of a significant body
of additional scientific and commercial information, USFWS has failed to
provide meaningful consideration to a significant portion of that
information. USFWS failed to fully comply with its mandate to use the best
available scientific and commercial information for the purpose of making a
fully informed listing decision.



The threat posed by habitat fragmentation in the listing proposal is
scientifically untested, inconclusive, based upon outdated Conservation
Reserve Program (CRP) information and lacking range-wide population
trend data.



The public record does not contain evidence or studies that USFWS has
performed required population density and abundance metric analysis on a
range or ecoregion level.



The public record does not contain evidence USFWS has performed an
analysis characterizing and distinguishing the individual, additive and
compensatory contributions of all threats in its listing proposal.



USFWS concerns of habitat withdrawal from CRP and State Acres for
wildlife Enhancement (SAFE) programs due to expiring contracts are
verifiably inaccurate, anecdotal and without scientific justification.



Baseline data sufficient to adequately ascertain habitat fragmentation as a
significant threat to the continued existence and future of the Lesser Prairie
Chicken on a rangewide basis does not exist.



Genetic variability analysis not sufficiently considered by USFWS in its
Listing Proposal indicate that more than adequate genetic exchange
continues throughout Lesser Prairie Chicken populations in Kansas,
Colorado and Oklahoma; none of the populations can be considered
inordinately susceptible to stressors of climate, disease or predation, despite
current land fragmentation levels.
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The states and WAFWA do not conclude there is a lack of genetic
variability related to habitat fragmentation sufficient to threaten the
continued existence and viability of the Lesser Prairie Chicken.



During the time horizon of its existence as a species, the Lesser Prairie
Chicken has demonstrated resilience to climate variation on the short and
long term scale. As the climate warms, the species expands its range
northward, and as it cools, it expands its range southward. During the 1930s
(Dust Bowl) Lesser Prairie Chickens demonstrated the capacity to survive a
combination of drought and high temperatures exacerbated by
anthropogenic landform changes and habitat fragmentation characteristics
that are unlikely to be repeated.



Lesser Prairie Chickens routinely and typically display movement across
areas occupied by manmade structures, highways, power lines, oil pads and
active crop lands in search of forage or in response to stressors. New leks
observed across the Arkansas River and the Interstate 70 corridor are
indicative of the resilience, response and ability of Lesser Prairie Chickens
to adapt to current fragmented conditions.



Seasonal movement of Lesser Prairie Chickens in search of food, forage and
nesting sites is normal behavior; observed and documented patterns and new
leks observed across the Arkansas River and Interstate 70 corridor alleviate
concern about edge effects associated with habitat fragmentation.



Inconsistencies in population counting methodology, small sample size,
survey bias, access issues, and auditory detectability issues - all recognized
by USFWS - combine to result in significant underestimation of Lesser
Prairie Chicken populations.



Year-to-year declines or spikes in Lesser Prairie Chicken population counts
are normal and a result of varying weather patterns.



WAFWA and the states agree that improving conservation programs, brush
management, and heightened awareness have slowed - in some cases
reversed - habitat fragmentation; and that more than 90% of CRP Lands
having expired contracts remain as grasslands favorable to Lesser Prairie
Chicken occupation. This data is corroborated by USDA/FSA/NRCS/FS.



Since 2008 Lesser Prairie Chicken populations have stabilized or are
increasing depending upon habitat type and proximity to drought stricken
areas.
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The 2013 hunting-season policy on Lesser Prairie Chickens, for $2.50 per
permit, clearly indicates Kansas Department of Wildlife, Parks and Tourism
does not conclude that the Lesser Prairie Chicken is threatened in its Kansas
Range.

WAFWA Rangewide Conservation Plan


The responsible state agencies have access to the best quality, and most
recent science and have primary interest in and responsibility for species
preservation, placing them in the best position to assess the vulnerability of
the Lesser Prairie Chicken to extinction.



WAFWA and the states are on record as stating “the Lesser Prairie Chicken
is not now or in the foreseeable future at risk of extinction in all or a
significant portion of its range.”



Development, preparation and promotion of the WAFWA Rangewide Plan
are a reaction to the specter of a ―threatened‖ designation corroborated by a
position taken by WAFWA and the states as late as June, 2012.



The Lesser Prairie Chicken Conservation, Management and Study Plan is a
low-cost, local government effort that balances conservation of the Lesser
Prairie Chicken with agricultural productivity, ensuring the continued
existence of the species in tandem with the general welfare of Western
Kansans.



Existing state and federal conservation programs remain more than
adequate, increasing in conservation scope and efficacy, and have sufficient
authority to respond to and conserve Lesser Prairie Chicken populations.



The WAFWA Rangewide Plan contemplates a new, non-governmental
structure that would oversee administration of the program at an annual cost
of $27 million.



Targeting of wind energy and electrical transmission infrastructure as
responsible for predation and habitat fragmentation, to the exclusion of
threats posed by trees, bridges, and grain elevators is speculative with an
insubstantial scientific basis.



Testimony that the primary predation threat to the Lesser Prairie Chicken
emanates from mammalian sources brings into question contributions from
raptor sources and minimizes the need for mitigation proposed in the
WAFWA Rangewide Plan.
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The WAFWA Rangewide Plan was drafted by wildlife agencies of the 5states along with select industries under guidance by USFWS; local
government was excluded from the drafting process.



The cost structure of the mitigation section of the WAFWA Rangewide Plan
was negotiated between WAFWA and a small number of oil and gas
companies to the exclusion of electric cooperatives, wind, agriculture and
other potentially-affected industrial sectors.



Through economic participation in a Major Federal Action the Kansas
Department of Wildlife Parks and Tourism is a Cooperating Agency.



Testimony by KDWPT revealed the mitigation portion of the WAFWA
Rangewide Plan was prepared without consideration of the economic,
cultural, social and minority impacts to the human environment.



Conservation easements necessary to fulfill the 25% in perpetuity
requirement in the WAFWA Rangewide Plan will result in property
devaluations calculated to be as much as $2,104,288,000.



The mitigation fees contemplated by the WAFWA Rangewide Plan will
primarily be born by industry, agriculture, communities and residents in the
32 counties comprising the Coalition.



Neither USFWS, WAFWA nor the states have evaluated alternatives,
economic impacts, cost/benefits, down stream impacts or implications of the
Listing Proposal to industry, communities, schools, minority and lowincome populations of the human environment resulting from certain
increased energy and mitigation costs.



Neither USFWS, WAFWA nor the states have evaluated the required ―No
Action‖ alternative.

Grazing


Throughout history millions of Bison in vast herds roamed the high plains,
mob-grazing the vegetative landscape to stubble, pulverizing the soils and
altering the landscape in the process. For their part, Lesser Prairie Chicken
populations participated in, benefited from and adapted to grazing activities
that characterize the high plains ecosystem.



Contemporary ranchers and farmers utilizing working lands understand,
nurture and guard those habitat, property and riparian areas upon which they
depend - a fact particularly true in livestock grazing management.
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In its Listing Proposal, USFWS specifically recognizes the lack of Science
―on the extent, intensity and forms‖ of potential impacts from grazing
throughout the 5 State region, calling into question from the onset the need
for the Regulatory Policies proposed in the Conference Opinion, NRCS
Conservation Practices 528 and 425 and the Special 4d Rule.



USFWS, through its Conference/Biological Opinion and Special 4d Rule,
proposes
to
levy
Regulatory
Policies
that
according
to
USDA/FSA/NRCS/FS are both scientifically unjustified and unnecessary.



Through its participation in the Conference
USDA/FSA/NRCS/FS is a Cooperating Agency.



None of the 32 KNRC Counties were contacted by USFWS or
USDA/FSA/NRCS/FS
to
coordinate
during
the
Conference
Opinion/Biological process.



Conservation Practices 528 and 645 are tantamount to regulation as they
impose new requirements on agricultural operations receiving federal
subsidies - policies that will spill to agricultural operations that elect not to
participate in federal programs.



No analyses of the impact or benefit to agriculture, local business,
communities or cultures resulting from the NRCS proposed Environmental
Evaluation occur in the public record.



Provisions in Conservation Practice 645 allowing Federal agencies to
remove or modify structures on private properties could constitute a ―Take‖
under the 5th Amendment of the US Constitution and Executive Order
12630.



The imposition of permanent photo points as proposed under Conservation
Practice 645 has no meaningful conservation purpose, is invasive, and
imposes unnecessary restrictions on participants in government subsidy
programs.



Mob-grazing practices are beneficial to creating, sustaining and enhancing
Lesser Prairie Chicken habitat and should be incorporated into all future
federal programs and practices.



The conservation practices found in the KNRC Lesser Prairie Chicken
Conservation, Management and Study Plan are sufficient to protect, enhance
and maintain Lesser Prairie Chicken habitat necessary to ensure the ongoing
survival and vitality of the species.
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Opinion

process

Critical Habitat


The geographic ―Focal Areas‖ and ―Connectivity Zones‖ identified in the
USFWS-endorsed WAFWA Rangewide Plan are by definition in the
Endangered Species Act Critical Habitat.



Under NEPA and recent appellate court decisions USFWS is required to
perform an Environmental Assessment and either issue a Finding of No
Significant Impact (FONSI) or enter the Environmental Impact Statement
(EIS) process prior to proceeding with it Listing Determination.



In its Listing Determination USFWS has not used all practical means, nor
applied statutory laws and administrative rules necessary to identify,
consider and balance conservation of the Lesser Prairie Chicken in
productive harmony with the social, economic and cultural considerations
within the 32 counties located in the Lesser Prairie Chicken range.

43

Appendix A
Table of Executive, Judicial, Congressional,
and Policy Authorities

Table of Authorities from KNRC Plans
Authority

Federal Land Policy and
Management Act

Citation

43 USC 1712(c)(9)

National Environmental
Policy Act

42 USC §§4321 - 4347
42 USC §4331
(a)-(c)

Endangered Species Act

16 USC §§1531 - 1544

Judicial Review

Catron County Board
of Commissioners v.
USFWS 75 F.3d 1429

Regulatory Flexibility
Act

EO 12291

EO 12630

5 USC §§601-612

Agency
Accountability;
Duplication
assessment;
Cost/Benefit Analysis

Governmental Actions
and Interference With
Constitutionally
Protected Property
Rights

Requirement

Requires Secretary to attempt to remain apprised of local Land
Use [Conservation] Plans and assures consideration is given to
local plans; Secretary is to assist in and attempt to resolve
inconsistencies between Federal and non-Federal Government
plans and attempt for meaningful involvement of local
government officials. Applies in para materia.
Provides the Policy of the Federal Government during major
environmental action is to use ―all practicable means,‖ to
coordinate Federal plans with local governments, in order to
promote the general welfare, and create conditions where man
and nature exist in productive harmony fulfilling the social,
economic, and other requirements of present and future
generations of Americans.
Section 4(b)(1)(A) provides the Secretary must take into account,
through the mechanism of Coordination and in the context of
science only, the KNRC Conservation efforts - prior to making
determinations.
1995 Ruling by 10th Circuit rejected USFWS position EA/EIS is
not required ―as Matter of Law‖ during Threatened 4d Proposal
with Critical Habitat designation. The proposed Lesser Prairie
Chicken 4d listing mirrors precisely the Catron County issues
including designation of geographic ―Focal‖ and ―Crucial
Habitat‖ areas in USFWS funded and endorsed WAFWA
Rangewide Plan. KNRC holds NEPA process is required.
Major Federal Actions must include a Regulatory Flexibility
Agenda or Analysis (RFA) that includes publication/notification
to each affected county. The RFAs explore the range of
alternatives and economic impact(s) to specific and identified
governmental jurisdictions where actions are proposed, along
with the reasoning and a schedule for the Proposed Action.
RFAs typically include quantitative analysis of the economic
impact(s) likely to occur to each small entity or business. The
summary provides the nature, objectives and legal basis for
Proposed Actions and competing alternatives which accomplish
the same objectives, and any federal rules which may duplicate,
overlap or conflict with the Proposed Action.
EO 12291 provides proposed administrative decisions and
regulations to based on adequate information, understanding of
consequences, and Proposed Actions are not to be undertaken
unless benefits outweigh the costs. Alternative analysis are to be
performed and the least net cost alternative to society is to be
selected; Agencies are to set regulatory priorities to maximize
the aggregate net benefits to society, to take into account the
condition of the particular industries and the economy affected
by proposed regulations.
The Fifth Amendment of the US Constitution provides private
property shall not be taken for public use without just
compensation. Executive departments are to be sensitive to,
account for and evaluate potential private property takings to
prevent unnecessary takings and establish if the actions worsen
situations they are designed to protect as well as estimate cost to
government if litigation becomes necessary. Executive
departments are to weigh if a Proposed Action contributes more
to public health and safety than the No Action alternatives.
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Plan Reference

Coordination Plan,
Conservation Plan

Coordination Plan,
Conservation Plan

Coordination Plan,
Conservation Plan

Coordination Plan
Page 5; Appendix D
Appendix E

Coordination Plan
Page 7

Coordination Plan
Page 7

Coordination Plan
Appendix E

Table of Authorities from KNRC Plans
Authority

EO 12372
EO 13575

EO 13352

Data Quality Act

EO 12866

CEQ Regulations

Citation

Intergovernmental
Coordination with
State & Local
Governments; White
House Rural Council

Facilitation of
Cooperative
Conservation
Data Quality Act
(Information Quality
Act) Section 515(a)
3504(d)(1); 3516; 66
Federal Register
34489

Regulatory Planning
and Review

40 CFR §1500 - 1508

CEQ Regulations

40 CFR 1508

EO 12898
EO 12250

Environmental Justice
and Minority
Populations

Unfunded Mandates Act

2 USC §1501

5/14/1998 DOI Policy
Manual

Part 318
Chapter 3

Requirement

Federal agencies are to Coordinate with elected local
governments directly affected by a proposed Federal Action; if a
local government develops its own Plan, Federal agencies shall
utilize the local plan of process to determine official views of
State; communicate early in process with local officials to
explain actions; make efforts to accommodate communicate local
elected officials' concerns; allow local governments to
consolidate Federal plan submissions. Encourage State plans
that meet objectives and standards and seek coordination views
of local elected officials between states.
The Secretary of Interior is specifically required to Coordinate
with local government in Conservation activities; DOI is to take
appropriate account of and respect the interests of private
property and in the interest of public [human] health and safety
Proposed Actions must be based upon usable, objective, timely,
accurate, readably-accessible and reproducible data, information,
facts, and research. The minimum federal standards are even
higher for that body of information defined by OMB to be
―influential‖ in nature - such as data used for decision making of
important public policies.
Federal agencies are to conduct a Cost/Benefit analysis of
alternatives, including No Action. C/B analysis is to consider
quantifiable and qualitative measures. In selecting an alternative,
agencies are to select approaches that maximize net benefits
including potential economic, environmental and public health
and safety.

Plan Reference

Coordination Plan
Page 3

Coordination Plan
Page 6; Appendix E-4

Coordination Plan
Page 7

Coordination Plan
Revision 4

Coordination Plan
Appendix B

Implements NEPA.
Requires agencies in the EIS process to address the individual
and incremental impact of each proposed environmental action(s)
to the overall and aggregate environmental baseline.
Federal agencies are to identify and address impact to human
health or environmental decisions on minority and low-income
populations resulting from Proposed Rules programs, policies,
and activities.
Requires coordination and ―special consideration‖ of local
governments and the private sector during Proposed Actions that
exceed $50M; requires evaluation of ―Direct Costs‖ or ―Direct
Savings,‖ to local governments as well as preparation of
budgetary impact-estimates to each affected County.
DOI Part 318 DM3 is an internal DOI Procedural Manual
entitled ―Record of Compliance‖ (The ROC). The ROC
specifically details compliance procedures to be undertaken,
citing EOs 12866, 12612, 12988, The Regulatory Flexibility Act
and Small Business Regulatory Enforcement Fairness Act. The
purpose of the ROC is to ―reduce the chance the Rule will be
litigated‖ and it provides for signatures of the DOI Assistant
Secretary prior to submittal of the Proposed Rule for Federal
Register notification.
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Appendix B
Coordination Plan
Revision 3

Coordination Plan
Revision 3

Coordination Plan
Revision 3

Appendix B
List of Exhibits from
Public Hearing and Administrative Record

Exhibits of KNRC Hearing Officer & Public Hearing
Closed 5:00p.m. November 8, 2013
VOL

1

EXHIBIT
HO1
HO2
HO3

HEARING OFFICER TITLE
KNRC President Klemm-Opening Statement
Notice of Public Hearing
November 7, 2013 Appearance Schedule Agenda

ADMITTED
X
X
X

HO4
HO5

November 8, 2013 Appearance Schedule Agenda
Logan County Timeline

X
X

HO6

Response, Ms. Jacobsen, Solicitor

X

HO7
HO8

Letter, Mr. Grant
Response, Ms. Whitlaw

X
X

EXHIBIT
A

2

3

2

PUBLIC HEARING TITLE
Data Do Not Support the Listing of LPC

ADMITTED
X

B
C
D
D
E
F

LPC Range Wide Conservation Plan
Range Wide Conservation Plan for the LPC
Testimony of Carl Uhrich/attachments – continuation to volume 2
Testimony of Carl Uhrich/attachments – continuation of volume 1
Addressing the Human Dimensions of Wolf Reintroduction
Disturbance of Lekking Prairie Chickens

X
X
X
X
X
X

G
H
I

Natural Resource Coordination Plan
LPC Conservation, Management and Study Plan
Written testimony to KNRC by Michael White & Kim Goodnight

X
X
X

J
K
L
M
N

Email from Whitlaw, Heather-USFWS KS Field Supervisor
Facsimile to Heather Whitlaw of USFWS
Letter Fred Grant-KNRC hearing officer to USFWS Solicitor Dana
Jacobsen
Activity Report
KNRC News Release

X
X
X
X
X

O
P

USFWS News Release
Testimony of Sheila Ellis

X
X

Q

Testimony of Keith Edwards

X

R
S

Testimony of Kyle Hoffman
Testimony on behalf of WAFWA and KDWPT

X
X

T
U

Testimony of Mike Lewis
Testimony of Bruce Graham

X
X

V
W

Testimony of Representative Don Hineman
Testimony of Lynn Freese

X
X

X
Y

Testimony of Kirk Thompson
Testimony of Paul Reynolds

X
X
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Z

Testimony of Clint Pearson

X

AA

Testimony of Norman MacLeod

X

BB

County Questionnaire

X

CC
DD
EE
FF

KDWPT Memorandum
Comment letter from Ralph Ostmeyer/Larry Powell to USFWS Dan
Ashe
KNRC Public Hearing sign in sheets
Federal Register-Vol.77 No.238---Vol.78 No. 87---Vol.78 No. 131

X
X
X
X
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Exhibits of KNRC ADMINISTRATIVE RECORD
Closed 5:00 p.m. CST, November 15, 2013
VOL

EXHIBIT

ADMITTED

I

Written testimony of James Ludolph

X

II

Written testimony of Byron Sowers

X

III

Written testimony of John J. Dowd, Jr. Pres. Syracuse Flying Service, Inc

X

IV

Written testimony of Jeff and Sky Pate

X

V

Written testimony of Lori Lennen

X

VI

Written testimony of Ed Goedhart

X

VII

US House Committee on Natural Resources (USHCNR) Hearing Notice 8-2213

X

VIII

Written testimony of Matt Knox, Montana Farm Bureau to USHCNR 9-4-13

X

IX
X

1

TITLE

XI
XII
XIII
XIV
XV
XVI
XVII
XVIII

Written testimony of Renee Taylor Environment Consulting to USHCNR 9-413
US House Committee on Natural Resources (USHCNR) Hearing Notice 7-2313
Written testimony of Kent McMullen Franklin Co Washington to USHCNR 81-13
Written testimony of Rob Roy Ramey II. Ph.D. to USHCNR 8-1-13
Written testimony of Damien M. Schiff, Pacific Legal Foundation to USHCNR
8-1-13
Written testimony of Kent McMullen Franklin Co Washington to USHCNR 81-13
US House Committee on Natural Resources (USHCNR) Hearing Notice 5-2413
US House Committee on Natural Resources Mega Settlement Agreements Map 64-13
Written testimony of Tom Jankovsky, Comm Garfield Co, CO to USHCNR 64-13

X
X
X
X
X
X
X
X
X

Written testimony of Tyler Powell Dep Sec of Envir OK to USHCNR 6-4-13

X

XIX

Written testimony of James Carlson, Exe Dir KNRC to USHCNR 6-3-13

X

XX

US House Committee on Natural Resources (USHCNR) Hearing Agenda 731-07

X

XXI

Written testimony of Rob Roy Ramey II. Ph.D. to USHCNR 7-31-07

X
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VOL

EXHIBIT
XXII
XXIII

Keith Sexson-KDWPT/WAFWA ltr to USFWS Benjamin Tuggle-R 2 6-212
KDWPT-statement--97% of Kansas PRIVATE OWNERSHIP--accessed 5-313

ADMITTED

X
X

XXIV

Public [Private] Land Ownership by State [50]—National Wilderness Institute

X

XXV

CONFERENCE OPINION—6-30-2011—USFWS for NRCSs LPCI

X

XXVI

USFWS Dir. Ashe/staff -Available to Media on Endorsement

X

XXVII
XXVIII
XXIX
XXX

2

TITLE

XXXI
XXXII
XXXIII
XXXIV

POSITION Summary—Proposed Lesser Prairie-Chicken Threatened
Listing/4d Rule
Transmit-NRCP/LPCSMP; Notice of Hearing; Coordination Briefing request 823-13
KNRC-Talking Points – 9-14-13

X
X
X

Excerpt 11-1-13 #2 Coordination Meeting w/ USFWS-insert full transcript upon
completion
KDWPT Webinar Lesser Prairie-Chicken Update Presentation file slides 4-3013
Mitigation Cost Estimations/Webinar Framework 4-30-13
KDWPT News Release-extending historic LPC range outside Current-MAP 77-11
WAFWA News Release 1st Statistically Valid LPC Population estimate 10-312

X
X
X
X
X

XXXV

WAFWA report Range-Wide Population size-LPC-2012 &2013

X

XXXVI

KDWPT Prairie Chicken Lek Survey - August 2013

X

XXXVII

Habitat Conservation Plan Grants by State FY 2009-Whooping crane/LPC
Grant

X

XXXVIII

Oklahoma 5 Factors presentation Grant information pages 4-24 & 25-12

X

Excerpts Grants information -- 5-State RWCP October 2013

X

XXXIX
XL
XLI

KDWPT News Release USFWS grant supporting GPLCC for 5-State plan 515-13
Great Plains Landscape Conserva Coop Fact Sheet, LPC priorities, Charter 623-11

X
X

XLII

Bipartisan Letter LPN change from 8 to 2 dated 2-21-12

X

XLIII

Texas Comptroller-ESA economic impact exhibits 5-10-13

X

XLIV

USFWS Dir Dale Hall Memo-Maintaining Integrity -Scientific Decision-making
2-3-06

X

XLV

USDA (FSA-NRCS-FS) Comments on DOI-FWS Proposed rule LPC 6_7_13

X

XLVI

Comments of Kansas Counties, KEC, , 171 landholders w/references 3-11-13

X
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VOL

EXHIBIT
XLVII
XLVIII
XLIX
L
LI

2

LII
LIII
LIV
LV
LVI

TITLE
Usefulness of the Umbrella Species Concept as a Conservation Tool April 21,
2003
C Kay-Wolf Recovery-Hidden Agenda-not about wolves…about control of
west-96
WINTER Surveys of NE Prairie Chickens/Management Implications October
1963
Not So Private Property? Endangered Species Pose Problems for Landowners 1216-09
Grouse Wars: Spotted Owl of the Prairie States Threaten Energy Production
12-6-12
Sen. Vitter--Op-Ed--Endangered Species Act‘s hidden costs 2-8-13
Forbes-EPA Secret & Costly ‗Sue & Settle‘ Collusion w/ Environ Org 2-1713
Salt Lake Tribune—Are endangered species endangering property rights? 3-813
Mountain States Legal Foundation-W Pendley-LPC Is Not Threatened 3-1113
WSJ-Using Sue & Settle to Thwart Oil & Gas Drillers-S Moore 10-4-13
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ADMITTED

X
X
X
X
X
X
X
X
X
X

Appendix C
Acronym Glossary

Acronym Glossary

Acronym
BFF
BFFSHA
CCAA
CDOR
CEO
CEQ
CESAR
CNOR
CRP
DOI
EA
EIS
EO
ESA
FLPMA
FSA
IRS
KDWP
KDWPT
KEC
KNRC
LPC
NEPA
NGO
NRCS
SAFE
SWAT
USC
USDA
USFWS
WAFWA
WEC

Definition
Black-footed Ferret
Black-footed Ferret Safe Harbor Agreement
Candidate Conservation Agreement with Assurances
Colorado Department of Revenue
Chief Executive Officer
Council of Environmental Quality
Center for Environmental Science, Accuracy and Reliability
Candidate Notice of Reviews
Conservation Reserve Program
US Department of Interior
Environmental Assessment
Environmental Impact Statement
Executive Order
Endangered Species Act
Federal Land Policy and Management Act
Farm Service Agency
Internal Revenue Service
Kansas Department of Wildlife and Parks (thru 6_30_11)
Kansas Department of Wildlife, Parks and Tourism
Kansas Electric Cooperatives, Inc
Kansas Natural Resource Coalition
Lesser Prairie Chicken
National Environmental Policy Act
Non-governmental Organization
Natural Resources Conservation Service
State Acres For wildlife Enhancement
State Watershed Action Team
United States Code
United States Department of Agriculture
United States Fish and Wildlife Service
Western Association of Fish and Wildlife Agencies
Wheatland Electric Cooperative
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NOTICE OF PUBLIC HEARING
The Advisability Of Listing The Lesser Prairie Chicken
as a
Threatened Species Under The Endangered Species Act
On Thursday, November 7, 2013 and Friday, November 8, 2013, between 9:00 am and 4:30
pm, The Kansas Natural Resource Coalition (KNRC), through its Hearing Council, will conduct a
Public Hearing at the Clarion Hotel, 1911 East Kansas Avenue, Garden City Kansas 67846, to
receive information and consider the advisability of listing the Lesser Prairie Chicken (LPC)
(Tympanuchus pallidicinctus) as a Threatened Species under the Endangered Species Act
(ESA).
The Public Hearing will be held for the purpose of receiving, analyzing and evaluating all
relevant information regarding the proposed listing and to evaluate consistency of listing efforts
with congressional acts, presidential executive orders, federal and state regulations, sound
scientific principal, economic considerations, cultural and civic impacts, general environmental
practice and established plans.
All persons, organizations and agencies possessing such information are invited to appear
before the KNRC Hearing Counsel to offer testimony, oral and/or written, pertaining to the
proposed LPC listing. The Hearing Counsel will receive information, including - but not limited
to - LPC studies, population counts, scientific methodologies, historic and current data, range
maps, impact studies, charts, alternative plans, conservation practices, correspondence,
photographs, scientific conclusions and/or other relevant Lesser Prairie Chicken information,
including but not limited to:







Specific, tangible and documented natural and/or human threats to the LPC
species, its habitat, range and/or ecosystem(s);
Information, data and studies of future impact(s), if any, that would be expected
to occur to the LPC species, its habitat, range and/or ecosystem(s)in the event a
“not warranted” determination is made or no action is taken;
Specific, tangible or measurable improvement(s) to LPC populations, habitats,
ecosystems, and/or other benefits projected to result from, in conjunction with, or
emanating out of a threatened-status listing determination under ESA;
Information as to present/future impact(s) upon or benefit to the human
environment, cultural systems, social cohesiveness, changes in economic
circumstances, and/or changes to agriculture, commerce, industry or private
property projected to result from, in conjunction with, or emanating out of a
threatened-status listing determination and, alternatively, information regarding
impact(s) emanating from a not warranted or no action determination under ESA;
Public notifications, correspondence, comments and/or review opportunities from
the Environmental Assessment (EA) or Environmental-Impact Statement (EIS)
process, including Findings of Impact and similar, related NEPA procedural studies,
and information relevant to the coordination process initiated by any federal
agency with local government(s), if any.

Persons, organizations and/or agencies requesting to appear before the Hearing Council must
submit a written Intent to Testify to KNRC, PO Box 93, Garden City, KS 67846 or
KNRC.counties@gmail.com on or before 5:00 pm CST Monday, November 04, 2013. Copies
of written and electronic information may be filed during the hearing, and the record will
remain open for acceptance of written and/or electronic information until 5:00 pm CST on
Friday, November 15, 2013. All written and electronic submissions shall be provided to the
Hearing Counsel or received by land delivery at PO Box 93, Garden City, Kansas 67846 before
the November 15 deadline.

